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PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 

130 Filed No. 17, 1951 

Civil Action No. 4799-’51 


IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF 

COLUMBIA 

Richard D. Schnittker, Irving Park Road, Cleveland 

22, Ohio, Plaintiff 


v. 

Migiel J. Uline, also known as 
Miquel J. Uline, also known as 
Michael J. Uline, and also known 
as M. J. Uline, 

residence—5415 Connecticut Ave. 
office—1200 Third St. (Third & 

M Sts.) N. E. 

M. J. Uline Co., Inc., an Ohio 
Corporation, 1200 Third St. (Third 
& M Sts.), N. E. 

Robert U. Foster, 

1200 Third St. (Third & M Sts.), N. E. 

All Defendants Washington, D. C. 

Defendants 

Complaint for Damages for Breach of Contract 

1. Jurisdiction is founded on 11 District of Columbia 
1940 Code 306. 

2. Migiel J. Uline, also known as Miquel J. Uline, also 
known as Michael J. Uline, and also known as M. J. Uline 
is sued individually, and trading as Washington Capitols 
Basketball Club. 
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3. M. J. Uline Co., Inc., an Ohio Corporation, is sued as 
a corporation, and its officers, agents, and employees did 
business as and under the name and style of Washington 
Capitols Basketball Club. 

4. Robert U. Foster is sued individually. At times he 
held himself out as an official of Washington Capitols 
Basketball Club and did business under the name and style 
of Washington Capitols Basketball Club. 

131 5. On or about September 13, 1950, plaintiff en¬ 

tered into a contract with the Washington Capitols 
Basketball Club, a true and correct copy of which is at¬ 
tached hereto as Appendix A and prayed to be read as a 
part hereof. 

6. Plaintiff at all times has well, faithfully, diligently, 

and truly performed his obligations of the contract in all 
respects. \ 

7. Plaintiff has not received any compensation under the 
contract since January 10,1951, and there is therefore now 
due and owing to Plaintiff from the Defendants and each of 
them the sum of $17,871.00 with interest at six percent per 
annum from January 10, 1951. 

Wherefore, Plaintiff demands judgment against De¬ 
fendants and each of them, jointly and severally, for $17,- 
871.00 with interest at six percent per annum from Janu¬ 
ary 10, 1951, and costs. ; 

Richard D. Schnittker 
Richard D. Schnittker 

State of Ohio ) 

County of Cuyahoga} 

Richard D. Schnittker, being first duly sworn, on his oath 
deposes and says that he has read the foregoing complaint 
by him subscribed, that he knows the contents thereof, and 
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:hat the matters and things therein stated he verily be¬ 
lieves to be true. 

Richard D. Schnittker 
Richard D. Schnittker 


Subscribed and sworn to before me this 5th day of May, 
1951. 


J. Reese Dill 
Notary Public 


Reese Dill 
Reese Dill 

Union Commerce Building 
•Cleveland 14, Ohio 


Charles Effinger Smoot 
Charles Effinger Smott 
606 American Building 
Washington 4, D. C. 

Attorneys for Plaintiff 


132 Filed Nov. 17,1951 

Demand for Jury Trial 

Plaintiff demands a trial by jury. 

Richard D. Schnittker 
Richard D. Schnittker 

Reese Dill 
Reese Dill 

Charles Effinger Smoot 
Charles Effinger Smoot 
Attorneys for Plaintiff 
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133 Filed Nov. 17,1951 

Appendix A 

COPY 

PLAYERS CONTRACT 

As prescribed for the National Basketball Association 
The Washington Capitols Basketball Club 

of 

Washington, D. C. 
with 

Richard Schnittker 
of 

Cleveland, Ohio 

I hereby certify that I have, at this date, received ex¬ 
amined and noted of record the within contract. 

Sec-Treas. ) /s/ 

President \ 

Regular contract.: 

Approved , 19 

! 

Received 
Sep 13 1950 

National Basketball Association 

Important Notice To Players and Club Presidents 

Every player before signing a contract should carefully 
scrutinize the same to ascertain whether all of the condi¬ 
tions agreed upon between the player and the Club Presi¬ 
dent have been incorporated therein, and if any have been 
omitted the player should insist upon having all the terms, 
conditions, promises and agreements inserted in the j con¬ 
tract before he signs the same. 
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National Basketball Association 
Uniform Player Contract 

This Agreement made this 15th day of June 1950 by and 
between The Washington Capitols (hereinafter called the 
Club), a member of the National Basketball Association, 
and Richard Schnittker of the City, Town of Cleveland, 
Ohio (hereinafter called the Player). 

WITNESSETH:— 

In consideration of the several and/or mutual promises 
and/or agreements hereinafter contained, the parties here¬ 
to promise and agree as follows: 

1. The Club hereby employs the Player as a skilled 
Basketball Player for the seasons 1950-1951 and 1951-52 
which includes the Club’s training season, all regular Asso¬ 
ciation games, all exhibition games scheduled during such 
season and includes the playoffs at the close of the schedule 
season for which additional compensation is to be received 
by the player as may be provided by the Association. On 
or before October 1st (or if a Sunday, then the next pre¬ 
ceding business day) next following the 1951-52 playing 
season the player shall have tlr right by written notice to 
the Club to renew this contract on the same terms for the 
1952-53 playing season. 

2. The club agrees to pay the Player for rendering serv¬ 
ices described herein the sum of $12,000.00 per season in 
twelve equal semi-monthly payments beginning with the 
first of said payments on November 15th of the season 
above described and continuing with such payments on the 
first and fifteenth of each month until said sum is paid in 
full. Provided however if the Club does not qualify for 
ihe playoffs the payments due subsequent to the conclu¬ 
sion of the schedule season shall become due and payable 
immediately after the conclusion of the schedule season. 
The sum of $2,000.00 paid to the Player on June 15th, 1950 
as a bonus for entering into this contract is in addition to 
all other sums provided for herein. 
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3. The Club promises and agrees to pay the reasonable 
board and lodging expenses of the Player while playing 
for the Club in other than the Club’s home city and will 
pay all proper and necessary expenses of the Player and 
his meals enroute. 

134 4. The Club may from time to time during the 

continuance of this contract establish reasonable 
rules for the government of its players “at home” and 
“abroad” and such rules shall be binding upon the Player; 
and for violation of such rules or for any conduct impair¬ 
ing the faithful and thorough discharge of the duties in¬ 
cumbent upon the player under this contract the Club may 
upon notice in writing to the Player stating the amount 
and reason therefor impose reasonable fines upon the 
Player. The Club may also, upon notice in writing to the 
Player presenting the reason therefor, suspend the Player 
for violation of any rules so established. In the event of a 
fine or suspension for alleged violation of the rules of this 
contract the Player shall have the right of appeal to the 
President of the National Basketball Association and the 
Player’s compensation will continue until the suspension 
of fine is ruled upon finally by the said President. In the 
event a suspension is upheld by the President, both parties 
will he released from the obligations of this contract and 
the player will be free to seek employment anywhere, ex¬ 
cept that for the duration of the playing season in which 
the suspension occurs the player may not be employed by 
members of the National Basketball Association or any 
other full-time professional basketball club. 

5. In addition to his services in connection with the ac¬ 
tual playing of basketball, the Player agrees to cooperate 
with the Club and participate in any and all promotional 
activities of the Club and its Association, which, in the 
opinion of the Club, will promote the welfare of the Club 
or professional basketball, and to observe and comply with 
all reouirements of the Club respecting conduct and serv¬ 
ice of its teams and its players, at all times whether on or 
off the playing floor. 
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6. If the Player, in the sole judgment of the Club’s phy¬ 
sician, is not in good physical condition at the date of his 
first scheduled game for the Club, or if, during the season, 
he fails to remain in good physical condition, unless such 
condition results directly from services rendered under 
this contract so as to make him in the sole judgment of the 
Club’s physician unfit to play skilled basketball, it is mu¬ 
tually agreed that the Club shall have the right to suspend 
such Player until such time as, in the sole judgment of 
the Club’s physician, the Player is in sufficiently good 
physical condition to play skilled basketball, and in the 
event of such suspension, the annual sum payable to the 
Player shall be proportionately reduced as the length of 
the period of disability during which, in the sole judg¬ 
ment of the Club’s physician, the Player is unfitted to play 
skilled basketball, bears to the season. If the Player is in¬ 
jured as a direct result of participating in any basketball 
practice or game played for the Club, or rendering any 
other services under this contract, the Club will pay the 
Player’s reasonable hospitalization until he is discharged 
from the hospital and his reasonable medical expenses and 
doctor’s bills, provided the hospital and the doctor are 
selected by the Club. Disability resulting from injuries 
sustained while rendering service under this contract shall 
not impair the right of the Player to receive his full com¬ 
pensation during such time as the Player is unfit to play 
basketball, but in no event beyond the term of this con- 
iract, and if at the end of such term the Player is still unfit 
to play basketball the parties release each other from any 
and every obligation or liability, claim and demand what¬ 
soever. 

7. The Player agrees to give to the Club’s coach or the 
Club’s physician (a) written or verbal notice of any minor 
injury suffered by him as soon as possible, but in any event, 
within forty-eight (48) hours thereafter; and (b) written 
notice of any major injury sustained by the player as soon 
as possible but in any event within four (4) days after the 
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sustaining of such injury, each such notice to state 
135 the time, place, cause and nature of said injury. 

8. Should the player become disabled as provided 
in the preceding section, he will submit himself to a medical 
examination and treatment by a regular physician, in good 
standing, to be selected by the Club. Such examination 
when made at the request of the Club shall be at its ex¬ 
pense, unless made necessary by some act or conduct of 
the player contrary to the terms of this agreement or rules 
and regulations made under it. 

9. The Player represents and agrees that he has excep¬ 
tional and unique skill and ability as a basketball player; 
that his services to be rendered hereunder are of a special, 
unusual and extraordinary character which gives them 
peculiar value which cannot be reasonably or adequately 
compensated for in damages at law, and that the player’s 
breach of this contract will cause the Club great and ir¬ 
reparable injury and damage. 

10. It is mutually agreed that the Club shall have j the 
right to sell, exchange, assign and transfer this contract or 
to loan the Player’s services to any other Professional 
Basketball Club and the Player agrees to accept such as¬ 
signment and to faithfully perform and carry out this con¬ 
tract with the same force and effect as if it had been en¬ 
tered into by the player with the assignee Club instead of 
with this Club. 

11. It is mutually agreed that, in the event, that the 
Player’s contract is assigned to another Club the Player 
shall be forthwith notified by a notice in writing, delivered 
to the Player personally or delivered or mailed to his last 
known'address and the Player shall report to the assignee 
club within forty-eight hours after said written notice has 
been personally delivered or received at his last known 
address or within such longer time for reporting as may 
be specified in said written notice. If Player does not re¬ 
port to the Club to which his contract has been assigned 
within the aforesaid time, Player may be suspended by 
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either Club and he shall lose the sums which would other¬ 
wise be payable to him as long as the suspension lasts. 

12. It is mutually agreed that the Club will not pay and 
the Player will not accept any bonus or anything of value 
tor winning any particular association game. 

13. It is severally and mutually agreed that the only 
contracts which shall be recognized by the President of the 
National Basketball Association are those which have been 
duly executed and filed in the Association’s office and ap¬ 
proved by him. 

14. The Player and the Club agree that if either is fined, 
he or it will pay his or its fine and the fine will not be paid 
in his or its behalf by anyone other than the person or 
Club fined. 

15. It is severally and mutually agrees that any player 
of the Club, who directly or indirectly bets money or any¬ 
thing of value on the outcome of any game played for any 
National Basketball Association Club, shall be expelled 
from the National Basketball Association by the President 
after due notice and hearing and the President’s decision 
shall be final, binding, conclusive and unappealable; and 
the Player hereby releases the President and -waives every 
claim he may have against the President and/or the Na¬ 
tional Basketball Association, and against every Club in 
the National Basketball Association, and against every di¬ 
rector, officer and stockholder of every club in the National 
Basketball Association, for damages and for all claims and 
demands whatsoever arising out of or in connection with 
the decision of the President of the National Basketball 

Association. 

136 16. The Player and the Club recognize and agree 

that the Player’s participation in other sports may 
impair or destroy his ability and skill as a basketball 
Player. The player and the Club recognize and agree that 
the Player’s participation in basketball out of season may 
result in injury to him. Accordingly the Player agrees that 
he will not engage in professional boxing or wrestling. 
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17. The Player agrees that his picture may be taken for 
still photographs, motion pictures or television at such 
times as the Club may designate and agrees that all rights 
in such pictures shall belong to the Club and may be used 
by the Club in any manner it desires provided that said 
still photographs, motion pictures or television directly re¬ 
late to Player’s services as a basketball player under this 
contract and provided that rights to all other still photo¬ 
graphs, motion pictures or television shall belong to the 
Player. The Player further agrees that during the playing 
season he will not make public appearances, participate in 
radio or television programs or permit his picture to be 
taken or write or sponsor newspaper or magazine articles 
or sponsor commercial products without the written con¬ 
sent of the Club, which shall not be withheld except in the 
reasonable interests of the Club or professional basketball. 

18. The player agrees and covenants that during the life 
of this contract he will not tamper with or enter into nego¬ 
tiations with any other Player under contract or reserva¬ 
tion to any Club, which is a member of this Association, 
for, or regarding, his future or present services without 
written consent of the Club of which the Player negotiated 
with is a member, under penalty of a fine. 

19. (a) The Player may terminate this contract, upon 
written notice to the Club, if the Club shall default in the 
payments to the Player provided for in paragraph 2 hereof 
or shall fail to perform any other obligation agreed to be 
performed by the Club hereunder and if the Club shall fail 
to remedy such default within ten (10) days after the re¬ 
ceipt by the Club of written notice of such default. The 
Player may also terminate this contract as provided in 
sub-paragraph (f) (4) of this paragraph 19. 

(b) The Club may terminate this contract upon written 
notice to the Player (but only after requesting and obtain¬ 
ing waivers of this contract from all other Clubs). It will 
be considered a material breach of this contract within 
the meaning of this paragraph, if the player 



12 


(1) Shall not report at the time and place fixed by the 
Club in good physical condition and keep in good physical 
condition throughout the entire season except as set forth 
in sub paragraph (c) of this paragraph (19). 

(2) shall not give his best services as well as his loyalty 
1o the Club. 

(3) shall play basketball for others than the Club unless 
released from the obligations of this contract or sold or ex¬ 
changed by the Club. 

(4) shall not be neatly and fully attired in public or shall 
not conduct himself on or off the court according to rea¬ 
sonable standards of honesty, morality, fair play and 
sportsmanship. 

(5) shall fail, refuse or neglect to render his services 
hereunder or in any other manner materially breach this 

contract. 

137 (c) If this contract is terminated by the Club by 

reason of the Player’s failure to render his services 
hereunder due to disability resulting directly from injury 
sustained in the course and within the scope of his employ¬ 
ment hereunder and written notice of such injury is given 
by the Player as provided herein, the Player shall be en¬ 
titled to receive his full salary for the term of the contract. 

(d) If this contract is terminated by the Club during the 
training season, payment by the Club of the Player’s board, 
lodging and expense allowance during the training season 
to the date of termination and of the reasonable traveling 
expenses of the Player to his home city and the expert 
Training and coaching provided by the Club to the Player 
during the training season shall be full payment to the 
Player. 

(e) If this contract is terminated by the Club during the 
playing season, then, except in the case provided for in sub- 
paragraph (c) of this paragraph 19, the Player shall be 
entitled to receive as full payment hereunder such portion 
of the semi-monthly payment stipulated in paragraph 2 
hereof as the number of days of his actual employment 
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during the semi-monthly period during which termination 
of this contract takes place bears to fifteen the number of 
days in said semi-monthly period provided, however,: that 
if this contract is terminated under sub-paragraph (b) (2) 
of this paragraph 19, the Player shall be entitled to an 
additional amount equal to payment for three days ascer¬ 
tained as provided in this paragraph plus the reasonable 
traveling expenses of the Player to his home. 

(f) If the Club proposes to terminate this contract in 
accordance with sub-paragraph (b) of this paragraph 19, 
the procedure shall be as follows: 

(1) The Club shall request waivers from all other clubs. 
Such waiver request must state that it is for the purpose 
of terminating this contract and it may not be withdrawn. 

(2) Upon receipt of the waiver request, any other club 
may claim assignment of this contract at a waiver price of 
$1.00, the priority of claims to be determined in accordance 
with the Association rules. 

(3) If this contract is so claimed, the Club shall, prompt¬ 
ly and before any assignment, notify the Player that it had 
requested waivers for the purpose of terminating this con¬ 
tract and that the contract had been claimed. 

(4) Within 5 days after receipt of notice of such claim, 

ihe Player shall be entitled, by written notice to the Club, 
to terminate this contract on the date of his notice of termi¬ 
nation. If the Player fails so to notify the Club, this con¬ 
tract shall be assigned to the claiming Club. I 

(5) If the contract is not claimed, the Club shall 
promptly deliver written notice of termination to the 
Player at the expiration of the waiver period. 

(g) Upon any termination of this contract by the Player, 
all obligations of both parties hereunder shall cease on the 
date of termination, except the obligation of the Club to 
pay the Player’s compensation to said date. 

(h) For purposes of this paragraph any dispute which 
may arise shall be governed by the procedure set forth 
below in paragraph numbered 20. 
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138 20. In case of dispute between the Player and the 

Club, the same shall be referred to the President of 
the Association as an arbitrator, and his decision shall be 
accepted by all parties as final; and the Club and the Player 
agree that any such dispute, or any claim or complaint by 
either party against the other, shall be presented to the 
President within one year from the date it arose. 

21. The Club and the Player severally and mutually 
promise and agree to be legally bound by the Constitution 
and By-laws of the National Basketball Association and by 
all the terms and provisions thereof, a copy of which is 
and shall remain open and available for inspection by the 
Club, its directors, officers and stockholders and by the 
Player at the main office of the Association and at the main 
office of the Club. 

22. (a) On or before October 1st (or if a Sunday, then 
the next preceding business day) next following the last 
playing season covered by this contract, the Club may 
tender to the Player a contract for the terms of that sea¬ 
son by mailing the same to the Player at his address fol¬ 
lowing his signature hereto, or if none be given, then at his 
last address of record with the Club. If prior to the Novem¬ 
ber 1 next succeeding said October 1, the Player and the 
Club have not agreed upon the terms of such contract, then 
on or before 10 days after said November 1, the Club shall 
have the right by written notice to the Player at said ad¬ 
dress to renew this contract for the period of one year on 
the same terms. 

(b) The Club’s right to renew this contract, as provided 
in sub-paragraph (a) of this paragraph 22, and the promise 
of the Player not to play otherwise than with the Club have 
been taken into consideration in determining the amount 
payable under paragraph 2 hereof. 

23. This agreement shall be construed to have been made 
under and shall be governed by the Laws of the District of 
Columbia. 

24. This Agreement contains the entire agreement be¬ 
tween the parties and there are no oral or written induce- 


15 



ments, promises or agreements except as contained herein. 

In Witness Wheeeop the Player has hereunto set his 
hand and seal and the Club has caused this contract to be 
executed by its duly authorized officer. 

Washington Capitols 
Basketball Club 

By /s/ Robert U. Foster 
Vice President 

/s/ Richard Schnittker 

Witnesses: 

/s/ Joseph B. McLaughlin 
/s/ Wm. (?) Schnittker 

Player’s Address: Irving Park Ave., Cleveland 22, Ohio. 

144 Filed Jan. 18, 1952 

Answer of Defendant M. J. Uline Co., Inc. 

First Defense ; 

The complaint fails to state a claim against this defend¬ 
ant for which relief can be granted. 

Second Defense 

1. This defendant admits the allegations contained in 
paragraph 1 of the complaint. 

2. This defendant denies each and every allegation con¬ 
tained in paragraph 2 of the complaint, and further an¬ 
swering paragraph 2 of the complaint avers that M. J. Uline 
was the president of M. J. Uline Co., Inc. which company 
traded as the Washington Capitols Basketball Club. 

3. This defendant admits the allegations contained in 
paragraph 3 of the complaint. 

4. This defendant denies each and every allegation con¬ 

tained in paragraph 4 of the complaint, and further 

145 answering paragraph 4 of the complaint avers that 
Robert U. Foster was an official of the M. J. Uline 
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Co., Inc. which company traded as the Washington Capitols 
Basketball Club. 

5. This defendant admits that on September 13, 1950, 
plaintiff entered into a contract with this defendant, trad¬ 
ing as Washington Capitols Basketball Club, said contract 
having been executed on behalf of this defendant by Robert 
U. Foster its vice president. This defendant further ad¬ 
mits that the copy of the contract attached to the complaint 
as Appendix A is a true copy of said contract executed by 
plaintiff and this defendant. 

6. This defendant admits that from September 13, 1950, 
the date of the execution of said contract, until January 9, 
1951, plaintiff performed all of his obligations under said 
contract. This defendant avers that it does not have suf¬ 
ficient knowledge or information to form a belief as to 
whether plaintiff performed his obligations under said con¬ 
tract from January 10, 1951 (when plaintiff’s contract was 
assigned and transferred as hereinafter set forth) until 
March 9, 1951, when plaintiff was inducted in the Army 
as hereinafter set forth. Further answering paragraph 6 
of the complaint this defendant avers that under paragraph 
10 of said contract this defendant, trading as the Washing¬ 
ton Capitols Basketball Club, retained the right to assign 
and transfer plaintiff’s contract to any other professional 
basketball club and plaintiff agreed in said paragraph 10 of 
the contract to accept such assignment. Under paragraph 
21 of said contract, this defendant and plaintiff became 
mutually bound by the Constitution and By-laws of the 
National Basketball Association. Pursuant to Article 
36(a) of said Constitution and By-laws (a copy of which 
is annexed hereto and marked Exhibit A) this defendant 
on or about January 9, 1951, resigned from the National 
Basketball Association and said resignation was duly ac¬ 
cepted. Following said resignation the Washington Capi¬ 
tols Basketball Club was disbanded and all player 

146 contract, including plaintiff’s, were thereupon and 
thereby assigned, transferred to and vested in the 


17 


National Basketball Association pursuant to Article 86 of 
the Constitution and By-laws (copy of which is annexed 
hereto and marked (Exhibit B). This defendant is in¬ 
formed, believes and therefore avers that the National 
Basketball Association forthwith sold plaintiff’s contract 
to Minneapolis and that the purchase price of said con¬ 
tract accrued to the sole benefit of the National Basketball 
Association and not to this defendant; and that from and 
after January 9, 1951, Minneapolis has been the sole and 
exclusive owner of plaintiff’s contract. On March 9, 1951, 
plaintiff was inducted into the Army of the United States 
and from and after that date has been unable to perform 
and has not performed his obligations under said contract 
to play basketball in the National Basketball Association. 

7. For the reasons above stated, this defendant denies 
that it is liable under said contract between plaintiff and 
this defendant. 

Third Defense 

Pursuant to paragraph 20 of the contract any dispute or 
claim between the parties arising under the contract must 
be referred to the president of the National Basketball As¬ 
sociation who shall act as arbitrator, the decision of said 
president being final. Plaintiff has failed to refer his claim 
for salary due under the contract to the president of the 
National Basketball Association for arbitration as required 
bv the contract. 

Fourth Defense 

; 

From and after March 9, 1951, the plaintiff, having been 
inducted into the Army of the United States on that date, 
has been unable to perform and has not performed his ob¬ 
ligations under said contract. 

Fifth Defense 

This defendant is informed, believes and therefore avers 
that on or about January 15, 1951, plaintiff was of- 
147 fered $7,000.00 per year to play basket ball with the 
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Minneapolis team and that plaintiff was ready and 
willing to play with said team except for the dispute 
over the amount of salary to be paid him. Plaintiff has 
been paid since March 9, 1951, as an enlisted man in the 
Army of the United States and has also performed in a 
number of professional basketball games for which he has 
been compensated. 

Edmund D. Campbell 
Edmund D. Campbell 
by B.W.D. 

Benj. W. Dulany 
Benj. W. Dulany 
Attorneys for Defendant, 
822 Southern Building, 
Washington 5, D. C. 

Douglas, Obear & Campbell 
Of Counsel 

• *•#•••••• 

148 Filed Jan. 18, 1952 

(Exhibit A) 

Constitution and By-Laws 
of the 

National Basketball Association 

Termination of Membership 

4 4 36. The membership of any Franchise Holder and/or 
club may be terminated in the following events: 

“(a) Its resignation duly accepted.” 

(Exhibit B) 

Disbandment of Clubs 

“86. Whenever a club in this Association shall disband 
or in any manner lose its membership in this Association, 
the same shall operate as a release of all claims to all 
players then under contract to said club and title to the 
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contracts of said players shall thereby vest in the Associa¬ 
tion to be disposed of in such a manner as the Board of 
Governors may determine.’’ 

• * * * • • * • • • 

149 Filed Feb. 25, 1954 

Directed Verdict and Judgment 

This cause having come on for hearing on the 24th day 
of February, 1954, before the Court and a jury of good and 
lawful persons of this district, to wit: 

Hazel E. Shouman 
Walter P. Reed 
Blanche F. Hildreth 
Evan L. Swain 
Grim Wilson 
Whitemore A. Wiltz 

who, after having been duly sworn to well and truly try the 
issues between Richard D. Schnittker, the plaintiff and 
Migiel J. Urine and M. J. Uline Co., Inc., the defendants 
and after this cause is heard and given to the jury in 
charge, they upon their oath say this 25th day of Feb¬ 
ruary, 1954, that they find the issues aforesaid in favor of 
the defendant Migiel J. Uline against the plaintiff and that 
they find in favor of the plaintiff against the defendant 
M. J. Uline Co., Inc. and that the money payable to the 
plaintiff by the defendant M. J. Uline Co., Inc. by reason 
of the premises is the sum of Three Thousand Six Dollars 
and Ninety Five Cents ($3006.95) with interest from March 
1,1951, by the direction of the Court. 

Wherefore, it is adjudged that said defendant Migiel J. 
Uline go hence without day, be for nothing held and re¬ 
cover of the plaintiff Richard D. Schnittker its costs of 
defense, and that said plaintiff Richard D. Schnittker re¬ 
cover of the said defendant M. J. Uline Co., Inc. the sum 
of Three Thousand Six Dollars and Ninety Five Cents 


Helen H. Price 
Clifford L. Milner 
Arnold W. Stephens 
George W. Cornwall 
Agnes T. Crowell 
David F. Viands 
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($3006.95) with interest from March 1,1951, together with 
costs. 

Habry M. Hull, 

Clerk 

by Raymond D. Clark 

By Direction Of Deputy Clerk 

Judge Richmond B. Reech 

• *•#•••••• 

151 Filed March 15,1954 

Slalemeni of Points on Appeal 

Defendant The M. J. Uline Company, appellant, by its 
counsel herewith presents the points upon which it claims 
the Court erred: 

1. In denying the motion of defendant The M. J. Uline 
Company for a directed verdict in its behalf. 

2. In granting plaintiff’s motion for a directed verdict 
in the amount of $3,006.95. 

3. In concluding as a matter of law that defendant The 
M. J. Uline Company was not relieved of liability under 
plaintiff’s contract when it disbanded its basketball team, 
and thereafter plaintiff’s contract vested in the National 
Basketball Association and was assigned by the Associa¬ 
tion to the Minneapolis Club. 

4. In concluding as a matter of law that plaintiff had re¬ 
ferred his dispute with defendant The M. J. Uline Company 
to the president of the National Basketball Association for 
arbitration. 

Edmund D. Campbell 
Edmund D. Campbell 
Ben j. W. Dulany 
Benj. W. Dulany 
Attorneys for The M. J. 

Uline Company 
822 Southern Building, 
Washington 5, D. C. 
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156 Filed April 1, 1954 

Plaintiff's Statement of Points on Appeal 

Pursuant to Federal Civil Rule 75(d), Plaintiff Richard 
D. Schnittker, by his attorneys below named, hereby sets 
forth the points on which he intends to rely in his appeal. 
He claims the District Court erred: 

1. In limiting the motion for directed verdict to only 
$3006.95. 

2. In failing to include in the directed verdict the total 
amount of plaintiff’s claim, $17,870.57 plus interest. 

3. In failing to direct a verdict for plaintiff for the full 
amount remaining unpaid for the first year of the contract, 
$5,870.57 plus interest. 

4. In concluding as matters of law from the evidence 

that plaintiff w^as obligated to minimize the damages by ac¬ 
cepting other employment, especially (but not only) be¬ 
cause: (a) By so doing plaintiff’s contract rights against 
the defendant may have been impaired; (b) Plaintiff would 
have been required to move to a different locality; and 
(c) There was no evidence as to the contract terms for such 
prospective employment. ! 

5. In failing to let the jury decide if plaintiff was en¬ 
titled to the amount due for the second year of the contract, 
$12,000, or any part thereof, plus interest. 

6. In concluding as a matter of law that plaintiff was 
not ready, willing, and able to perform his part of the con¬ 
tract for the second year thereof: 

a. At all, 

b. Substantially, or 

c. Enough for at least a partial recovery. 

M. Reese Dill 
Terminal Tower, 

Cleveland 13, Ohio 

Charles Effinger Smoot 
700 American Building, 
Washington 4, D. C. 
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157 by Charles Effinger Smoot 

Charles Effinger Smoot 
Attorneys for Plaintiff 
Richard D. Schnittker 

##•#•••••• 

160 Filed April 16,1954 

Order Authorizing Transmittal of Original Exhibits and Depo¬ 
sition of Robert Foster to United States Court of Appeals 
for the District of Columbia Circuit 

Upon consideration of the joint motion of plaintiff and 
defendant The M. J. Uline Company that all original ex¬ 
hibits and the deposition of Robert Foster be transmitted 
to the United States Court of Appeals for the District of 
Columbia Circuit in lieu of copies thereof, it is by the Court 
this 16th day of April, 1954, 

Ordered that all the original exhibits and the deposition 
of Robert Foster shall be transmitted to the United States 
Court of Appeals for the District of Columbia Circuit. 

/s/ Matthew F. McGuire 
Judge 

• *•*•••••• 


ii. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 
11 Richard D. Schniliker 

the plaintiff, being first duly sworn, was examined and 
testified as follows: 

Direct Examination 

By Mr. Dill: 

Q. Your name is Richard Schnittker? A. That is right. 
Q. You will have to speak up so that everyone can 
hear you. A. Yes, it is. 

Q. If I may, I will call you Dick. You live where, 
Dick? A. Cleveland, Ohio, is my home off season. 
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Q. And where do you reside at the present time? A. 
Bight now my home is in Minneapolis. 

Q. And at the present time what are you doing for 
a living? A. I am playing pro basketball with the Minne¬ 
apolis Lakers. 

12 Q. What position do you play there? A. Forward. 
Q. Did you play last night? A. Yes; we played at 

New York, at Madison Square Garden last night. 

Q. And your next game is Thursday night, is it not, 
at Philadelphia? A. That is right. 

Q. Before taking up professional basketball, where did 
you play? A. I played at Ohio State University at Colum¬ 
bus, Ohio. 

Q. And after graduation tell the ladies and gentlemen 
of the jury what took place with respect to your signing 
up to play professional basketball. Who approached you? 

The Court: Does that make any difference, sir? It is 
conceded that he is a good ball player, Mr. Dill; I think 
we better limit it to the contract. 

Mr. Dill: I am not trying to bring out testimony as 
to the excellence of his play but I am trying to develop 
the negotiations that led up to the consummation of the 
admitted contract. 

The Court: Doesn’t the contract speak for itself? 

Mr. Dill: Yes. 

The Court: I think we better stick to that, then. 

Mr. Dill: But I would like to bring out, if the 

13 Court please, that there were other opportunities 
to play besides the contract with the Washington 

club. 

The Court: It doesn’t make any difference if he could 
have gotten $100,000 somewhere else and took the $13,000. 

By Mr. Dill: | 

Q. At any rate, Dick, we, you with my services, negoti¬ 
ated with the Washington Basketball Club and entered into 
a contract, a copy of which is attached to the complaint. 
A. That is correct. 
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Q. Who was the representative of the Washington 
Basketball Club with whom you dealt? A. Robert Foster, 
Vice-President. 

Q. Is he also a grandson of Mr. Uline? A. Yes, I 
believe he is. 

Q. Did you deal with anyone else as a representative of 
that organization? A. No; he was the one that I had all 
the dealings with. 

Q. To this day have you dealt with anyone else in the 
Uline organization other than Mr. Foster? A. No, I 
haven’t. 

Q. The contract was entered into and did you then, 
pursuant to the contract, play basketball for the Wash¬ 
ington Capitols team? A. Yes, I did. 

Did you perform in accordance with the terms of 
14 the contract up to the time the club disbanded? A. 

I believe I lived up to my part of the contract. 

Q. What then happened, referring specifically to the 
8th day of January, 1951? A. We were informed that 
the team— 

Q. WTio informed you? A. Robert Foster. 

Q. WTiat did he say to you? A. He said, “The team has 
been disbanded; we are not drawing, and there you are.” 

We were supposed to play a game on a Tuesday night in 
Philadelphia, but on Monday night he told us that the team 
was disbanded, and we could go up there and play this' 
game on our own because they were negotiating around 
town for someone to pick up the franchise and they thought 
if we stuck together maybe someone would pick up the 
franchise. 

Q. And did you and the other members play that night? 
A. Yes, we drove up in our own cars and played in Phila¬ 
delphia that night. 

Q. That was January 9, 1951. A. That is correct. 

Q. Were you ever paid for that afterward? A. No, 
we didn’t get paid for that game. 

Q. Tell in your own words what took place after that. 
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A. Well, after we came back from that Philadelphia 

15 game we didn’t get any news of anybody picking 
up the franchise. 

We heard by rumor that some club was going to pick 
each different player. I didn’t get any definite notice of 
where I was going and 1 was just sitting there waiting, 
doing nothing. 

Q. How long did you wait there and do nothing, waiting 
for something to happen? A. I think I stayed in Washing¬ 
ton about four or five days waiting to hear about any 
contract, waiting to hear where I was going to go. 

Q. Then where did you go? A. I went home to Cleveland. 
Q. Then did you wait for further word in Cleveland? 
A. I waited for further word in Cleveland. 

Q. Did you make any effort to get in touch with Mr. 
Maurice Podoloff, the President of the National Basket¬ 
ball Association? A. Yes, I stayed home and heard noth¬ 
ing for about two weeks and I decided to contact the League 
President, Mr. Podoloff, and for about a week every day 
I either tried to call his home or office and sent him tele¬ 
grams, but got no answer. 

Q. Did you ever get any answer to any telephone calls 
or telegrams or letter which you sent to Mr. Podoloff? 
A. Yes, I got one telegram from him and the contents 
of the telegram were asking me my draft status 

16 and if I would wire him c.o.d. 

Q. That is the only thing you received from Mr. 
Podoloff? A. Yes. 

Q. What was the date of that telegram? A. It was 
while I was at home; I can’t remember exactly. 

Q. Was it the following month? A. It was within the 
next month. 

Q. What did you do with that telegram—or what did 
you do with that information you got—you didn’t get a 
telegram actually? A. No; I got the telephone reply. 

Q. And did you turn that ov«r to me to write a reply 
to Mr. Podoloff? A. That is correct. 



26 


Q. I hand yon what has been marked for identification 
Plaintiff’s Exhibit #1 and ask you if you have ever seen 
that before? A. Yes, I have. This is your answer to 
Mr. Podoloff. 

Q. And that was telegraphed on February 14, 1951, to 
Mr. Podoloff; right? A. That is right. 

Mr. Dill: I wish to make a professional statement that 
I did send this telegram, Your Honor. 

The Court: No objection? 

Mr. Dulaney: No objection. 

17 Mr. Dill: And I offer it in evidence. 

The Court: Any objection? No objection, it will 
be received. 

(Copy of telegram dated 2-14-51 to Maurice Podoloff 
from Reese Dill marked and received in evidence as Plain¬ 
tiff’s Exhibit No. 1) 

Mr. Dill: May I read it at this time? 

The Court: Yes, sir. 

Mr. Dill: (Reading) 

“Maurice Podoloff, National Basketball Association, 
New York, New York. 

“Retel your wire of yesterday asking advice. Richard 
Schnittker is not in the armed services and has not been 
notified to report for induction. He is and has been since 
the Washington team disbanded ready to report for serv¬ 
ice to any authorized member of the National Basketball 
Association -which will honor the obligations of his con¬ 
tract. He insists upon payment of the obligations of his 
contract so long as he is ready, willing, and able to play 
basketball as he is today. Please advise who will pay the 
amounts now due and accruing and when he may expect 
payment. Have tried to reach you by telephone since 
receipt of your telegram by Richard’s father, but 

18 your office has insisted for the past three hours that 
you cannot be located. Please address all replies to 
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the undersigned who has been authorized to represent 
Richard Schnittker as his attorney, and please reply at 
once.” i 

This is signed “Reese Dill, 1968 Union Building, Cleve¬ 
land, Ohio.” 

By Mr. Dill: 

Q. Richard, did Mr. Foster in your behalf and with your 
knowledge attempt to reach Mr. Podoloff in order to find 
out what happens to your contract and to your status as 
a basketball player? A. Not to my knowledge he didn’t 
contact Mr. Podoloff. He did try to help me out, as a 
friend, in getting me with another club in the league which 
was Fort Wayne. 

Q. That is Mr. Foster, the vice-president of the defend¬ 
ant company? A. That is right. He talked to the manager 
of the Fort Wayne Club, Mr. Bennett, and wanted to know 
if they wanted a ball player, and that I was ready and 
able to play. 

Q. Did he also contact the Minneapolis “Lakers”? A. 
Not to my knowledge he didn’t. j 

Q. Now, did you make a demand for payment of the 
balance due under the contract? A. Yes, I did. 
19 Q. To this date has the defendant company or the 
defendant, Mr. Uline, personally ever made any 
other payments than the total sum of $6,127.43? A. Not 
to me they haven’t. 

Q. Do you know whether they have made payment to 
anybody? A. Not that I know of. : 

Q. Richard, subsequently you heard from the Minne¬ 
apolis Lakers, is that correct? A. I telephoned Minne¬ 
apolis myself. I had heard the rumor that they wanted 
me and so I called them on the phone. 

Q. And what took place? A. I talked to Mr. Sid Hart¬ 
man or Mr. Max Winters up there, the owner of the club. 
They made me an offer for the rest of the season. It 
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was a $7,000 offer for the rest of the season prorated per 
game. It amounted to a season total of $7,000. 

Q. Let’s go over that again. When you say a season 
total of $7,000 do you mean they offered at the rate of 
$7,000 instead of $12,000? A. That is correct. 

Q. In other words, on the basis of an annual rate or a 
total rate it would be $7,000 instead of $12,000? A. That 
is correct. 

Q. And they were going to pay you per game 

20 played at that rate? A. Per game rate; they said 
until I went in the service. 

Q. They were not obligating themselves to pay you for 
the rest of the season whether you went in the service 
or not? A. That is right. 

Q. It was strictly on a per game basis until you were 
inducted. A. That is correct. 

The Court: May I ask for my information, are you 
contending that if he did in fact go into the service that he 
would be entitled to the full amount of the contract? 

Mr. Dill: I am contending, Your Honor, that he did not 
go in the service until the 29th of March. 

The Court: So my question isn’t important, then. The 
way you put it to him I understood you to say until he 
went in the service. 

Mr. Dill: Well, Minneapolis was giving him some terms 
to play, and I was simply trying to arrive at those terms, 
namely, they would pay him so much a game at $7,000 a 
year rate for one or two or three or four games or until 
he was drafted. 

If he was not drafted they would pay at that rate for 
the rest of the season, but they would not obligate— 

The Court: And the Washington contract didn’t do 
that either, did it? 

Mr. Dill: Yes. 

21 The Court: Even if he was in the service? 

Mr. Dill: Yes. There is no exception for that at 
all in the contract. I think you will find that is true if 
you will read it. 
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The Court: That is a question of law for the counsel 
and the Court to take up. 

You are not concerned with that now, ladies and 
gentlemen. 

Mr. Dill: I think the contract is silent with respect to 
that. 

The Court: As a matter of fact it is not important 
anyway, because he didn’t actually go in the service, 
did he ? 

Mr. Dill: He did in fact go in the service after the 
season had closed. 

I may be able to develop that now. 

The Court: All right. 

By Mr. Dill: 

Q. When did the scheduled season of 50-51 end for the 
National Basketball Association? A. I believe the last 
game ended March 19. 

Q. Of 1951 ? A. Of 1951. 

Q. When did you go in the service? A. I went in the 
service in 1951, March 29. 

Q. That is ten days after the season closed? A. 
22 That is correct. 

Q. And where did you end up that year, let’s say 
coming to the succeeding season of 51-52, in the month of 
October and November, which is about the time the season 
opens, is it not? A. That is correct. 

Q. Where were you stationed then in the army? A. X 
was stationed out here at Fort Meade, Maryland. 

Q. What was your job there? A. I had several jobs. 
I was an M.P. for a while. I instructed in physical training 
in the leadership school; I was in the ordnance company 
for a while and ended up in special services company. 

Q. And after you were in special services what did you 
do? A. I played ball with the Washington “Caps” in 
the American League, I believe it is called. 






Mr. Campbell: May we approach the bench? 

The Court: Yes. 

• •••#••*•• 

24 By Mr. Dill: 

Q. At any time you said you were in the special services 
at Camp Meade what did that entail? What did you do? 
A. Special services includes different things around a post. 
It includes recreational activities, like the moving pictures, 
the field house where basketball and all sorts of events are 
held. I took care of the field house, such as painting it 
and so forth and so on. 

Q. Did you coach their basketball team? A. Yes, I did. 
Q. You were the coach at Fort Meade of the basketball 
team? A. That is correct. 

Q. And did you have any hours off of the post? A. Yes, 
I lived off the post. 

Q. Where did you live? A. I lived in Laurel, Maryland, 
at 1416 Montgomery Street. 

Q. And specifically from the month of October, 1951, 
through the end of the National Basketball Association 
season in 1952 were you or were you not living off 

25 the post during that entire period? A. That is 
correct, I was living off the post. 

Q. You were married? A. That is right. 

Q. You were living with your wife? A. That is correct. 
Q. In your own apartment? A. That is right. 

Q. Were you required to wear army uniform while you 
were off the post? A. Not off the post. 

Q. You could wear civilian clothes? A. That is correct. 
Q. What were the hours at the post, Dick, normally 
expected during this time, October 1951 through the spring 
of 1952? A. The working day of the army which we had 
to put in was 7:30 in the morning until 4:30 in the 
afternoon. 

Q. After 4:30 were you free until the following 7:30 
in the morning? A. That is correct, except when you had 
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additional duties such as guard duty or K.P. duty and 
so forth. 

Q. Were you able to leave Fort Meade or Maryland and 
go to other places and play professional basketball 

26 during that period? A. Yes, as long as you got back 
at 7:30 in the morning. 

Q. And were you able to take furloughs to play? A. 
Yes, you were. j 

By the Court: 

Q. By that we understand subject to approval, don’t we? 
A. That is correct. 

By Mr. Dill: 

Q. Subject to approval; not A.W.O.L. Who approached 
you to play professional basketball during that period that 
you were living in an apartment in Maryland? A. Mr. 
Foster called me on the phone. 

Q. That is the Mr. Foster who is the Vice President of 
the defendant company here? A. That is correct. 

Q. He was also the general manager of the Washington 
Capitols ball club until it disbanded. A. Yes, he was. 

Q. And what did he say to you and what ensued as a 
result of that conversation? A. He asked me if I would 
play ball with the club he was getting up for this American 
League and he offered me $45 a game, and I said, make it 
$50 and it’s a deal. 

Q. And then did you then play? A. Yes, I did. I played 
until they disbanded. 

Q. There were other players who were also in 

27 the armed services, were there not, in that club? 
A. That is right. Carl Brawner, he played with 

the New York Knickerbockers. 

Q. Did you play against him last night? A. Yes, we did. 
Q. And who else? A. Kenny Murray, who was also in 
the service up at Camp Kilmer. Brawner was from North 
Carolina, some camp in North Carolina. 
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Q. That is Carl Brawner who came up from North 
Carolina, and Murray from Camp Kilmer, and you from 
Fort Meade, and you played with the Washington team? 
Mr. Dulaney: I object. 

The Court: Mr. Dill, we are getting rather far afield. 
Now we don’t know anything about his contract. 

Mr. Dill: May -we come to the bench? 

The Court: Yes. 

28 The Court: Ladies and gentlemen of the jury, 
we are concerned with what the facts were with 

regard to this particular gentleman in this case and not 
concerning Mr. Brawner or Mr. Murray. 

By Mr. Dill: 

Q. Dick, did you have any difficulty whatsoever getting 
avray to play in the games here in Washington with the 
team that Mr. Foster organized? A. No, I don’t believe 
I had any trouble. 

The only conflict I had, once we had a game at 

29 Fort Meade, and Howard University in Washington, 
and I went over and played in that game. 

Q. Who did you play? A. Two games. 

Q. In one night? A. That is right. 

Q. One for the Camp Meade team and one for the 
Washington team? A. That is right. 

Q. But other than that you were able to and did play 
every time that Foster scheduled a game during that 
season. Is that right? A. I do believe—I don’t know if 
I made all the games; we played Bainbridge, Connecticut— 
Bridgeport, I believe it was—teams up in New England, 
and I don’t believe that I made all the games up there. 

Q. But other than those games did you play all of 
them he asked you to play in? A. That is correct. 

Q. And you were paid $50 a game for that service? A. 
Up until the time they were going to disband; they decided 
to let the ball players take over the club and operate it. 
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Q. In other words Mr. Foster stated he was unable to 
carry on, that the patronage wasn’t sufficient. A. 

30 That is correct. 

Q. And that if you players wanted to carry on 
on a cooperative basis you could, is that right? A. That 
is right. 

Q. And did you pursuant to that arrangement play to 
January 12, 1952 at Uline Arena on a cooperative basis? 
A. I don’t know if that is the exact date. 

Q. The date I saw you play. A. That is right, that was 
our last game. 

Q. That was the last game you played because the 
players decided they would not continue. 

The Court: Now, Mr. Dill, you are testifying in lieu 
of the witness, sir. 

i 

By Mr. Dill: 

Q. Did you play any more games after that game that 
I saw you play? A. Not for the Capitols. 

Q. When did you next play basketball? A. The next 
time I played, I played for the service of course; the next 
was the following year, 1952-53. 

I got out of the service on March 28 after serving, two 
years and was contacted by Minneapolis to play in the 
playoff—they were in the playoffs—on a per game basis. 

Q. That was after the conclusion of your contract period 
with the Washington Capitols, is that right? A. 

31 That is right. 

Q. Up to this date, Mr. Schnittker, have you ever 
received any reply or any information or any letter or 
any telegram from any official of the National Basketball 
Association, including Mr. Podoloff, other than the tele¬ 
gram you said you got in February 1951 in which Mr. 
Podoloff said, Please tell me what your draft status is. 
A. That is the last communication I have ever had with 
any officials of the NBA; that is the only telegram I 
received. 




Q. And you received no telephone calls or no other 
communication of any kind? A. No, I didn’t. 

Q. And have you seen Mr. Podoloff any place? A. Yes, 
I did. 

Q. When did you first see him? A. I first saw him in 
Minneapolis; he was up for a ball game. 

Q. When was that? What date? A. I don’t know the 
exact date. It was approximately about three weeks ago. 

Q. How do you identify the day? A. We were on 
nationally televised; it was on a Saturday on a nationally 
televised game. 

Q. Well, which game was it? A. We played 

32 Milwaukee, Milwaukee and Minneapolis that day. 

Q. And Mr. Podoloff was there? A. Yes, he was. 

Q. Did he at that time say anything to you? 

The Court: I will sustain objection to what he told him. 

Mr. Dill: Can I establish whether or not he had any 
conversation at all? 

The Court: Yes, if he talked to him. 

By Mr. Dill: 

Q. Was there any conversation of any kind at that 
particular time? A. Not between he and myself. 

Q. And that is the first time you ever saw him? A. 
That is the first time. 

Q. When did you next see him? A. I saw him night 
before last in New Haven. We played Philadelphia up 
there and I believe that is his home town and he was up 
there; he was at the hotel. 

Q. Was there any conversation of any kind that took 
place at that time? A. Not between he and myself. 

Q. Mr. Schnittker, have you at any time to this day 
received any communication in writing from the defendant 
Uline or the defendant Uline Company? A. State 

33 that again. 

Q. I will restate the question. 
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From the time of the disbandment of the Washington 
Capitols team in January 1951 to the present day have 
you received—withdraw that— 

From, let’s say, the first of January 1951, until the 
present day have you ever received any written notifica¬ 
tion from the defendant Uline or the defendant Uline 
Company notifying you of the termination of your con¬ 
tract? A. No, I haven’t. 

Q. Have you ever received any written notification of 
any kind from the defendants with respect to the assign¬ 
ment of your contract? A. No, I did not. 

Q. Except for the claim for the balance due under the 
contract attached to the petition have you ever had any 
dispute of any kind with the defendant? A. Would you 
state that again. 

Q. I say except that you have made a claim for the 
balance due you under the contract, and have received a 
refusal from them to pay, has there been any dispute 
of any kind under this contract with the defendants? A. 
No, I haven’t. 

Q. Have you at any time from the 8th of January, 1951, 
to this date received any written communications 
34 from any other basketball team than the Washing¬ 
ton Capitols team with respect to the contracts, the 
contract that is involved in this suit? A. No. 

Q. Anything in writing? A. No, I haven’t. 

Q. You have already testified that you had a conversa¬ 
tion with Mr. Winters, and except for that you had no 
communication with the other teams, right— A. That 
is right. 

Q. —and the Fort Wayne team. ; 

Has anyone to this date claimed to be the assignee of 
your contract from the defendant company, and Mr. Uline, 
has anyone claimed that they were the assignee of the 
contract, of all the terms and obligations of it? A. Not 
to my knowledge. 

Mr. Dill: I believe you may inquire. 
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May I have the right to re-direct? 

The Court: If you overlooked something, yes. 

Mr. Dill: Thank you, sir. 

Cross-Examination 

By Mr. Dulaney: 

Q. Mr. Schnittker, do you recall when approximately 
during the first year of your contract, namely, the 50-51 
basketball season you played your first game? A. That 
I completed my first game ? 

35 Q. That you played your first game. I am trying 
to find out if you know the first game of the 50-51 

season. A. I don’t know; it was approximately around the 
1st of November. We played exhibition games before that. 
Q. You did? A. That is correct. 

Q. When was your first pay period? A. Approximately 
two weeks after the start of the league season. 

Q. That would be about approximately November 15, is 
that correct? A. Approximately. 

Q. You testified, Mr. Schnittker, that when you went 
in the service during the second year of your contract and 
were stationed at Fort Meade that you coached and played 
for the Fort Meade Basketball Club, is that correct? A. 
That is correct. 

Q. How many games roughly did they play during the 
basketball season? A. Right offhand I just can’t recall; 
approximately 40. 

Q. How many of those were away from Fort Meade? 
A. Oh, approximately a third. 

Q. And did you take any long trips on your 

36 “away” trips? A. I went down to Quantico and 
Belvoir and Indiantown Gap, Pennsylvania. 

Q. Did you have practice sessions with the basketball 
club at Fort Meade that you were coaching? A. At the 
start of the season and occasionally during the season, 
not every night. 
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Q. How many games did you play for the Washington 
Capitols Basketball team of the American League, I 
believe—is that what the league was called ? A. I believe— 
it is disbanded now, of course. 

That I don’t recall, no; I would have to see a schedule 
on that. 

Q. Did you state that the American League which you 
played for in the second season that we are concerned with 
here, 51-52, was the American League, a minor league bas¬ 
ketball league? A. That is getting technical; I wouldn’t 
know whether you would call it a minor league or a major 
league. 

Q. Were the players of the same caliber as players in 
the NBA ? A. Some of them were, yes. 

Q. Some of them were and some weren’t? A. Some 
weren’t. 

Q. Did you have practice sessions with regard to 
37 your play for the American Basketball League. A. 

We had at the start of the season. I believe we had 


three or four practices. 

Q. Going back again to the year 50-51, your first year 
with the “Caps”, how many practice sessions did you have 
with the Washington Caps at that time? A. Well, there 
is a training season. ; 

Q. There is a regular training season? A. That is right. 

Q. After the regular basketball season began how many 
practice sessions did you have? A. In the pro league you 
usually practice, if you have two days off in a row; if you 
have one day off you usually use that day for rest. If 
you have two days off you practice at least one of the days. 

Q. When you were playing with the NBA during your 
first year of your contract you had a number of games on 
the road, did you not? A. That is correct. 

Q. How would you travel to and from these road games? 
A. In the 50-51 season? 


Q. In the 50-51 season. A. Usually by train. 

Q. Were all these games played in Cleveland? A. No; 
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Philadelphia, New York, Boston; I played up in Minneap¬ 
olis ; I played in Indianapolis. 

38 Q. Did you play in Chicago? A. No, I don’t be¬ 
lieve "we had a game in Chicago. 

Q. I believe you testified, Mr. Schnittker, that your 
normal duties, if you did not have any extra duties so-called 
while you were in the service during the 51-52 season, your 
normal hours were 7:30 to 4:30, is that correct? A. That 
is correct. 

Q. It would have been impossible, then, while you were 
at Fort Meade to have played in any night games in In¬ 
dianapolis or Minneapolis, would it not? A. Well, unless 
you got a furlough. 

Q. Unless you got a furlough for each game? A. An 
authorized furlough. 

Q. Approximately how many of your NBA games are 
away from home? A. We didn’t have too many away from 
home that season. I can’t recall the schedule right now. 

Q. How many teams are in the NBA, do you recall? A. 
It varies from year to year. Right now there are nine 
teams. 

Q. And each team would have to play every other team 
at its own home? A. That is right. 

Q. How many times a week, roughly, does the NBA 
schedule games? Roughly? Three times a week? 

39 A. Approximately. 

Q. Then if you have two or three games a week 
you would also have probably one practice session a week, 
or possibly two per week? A. Depending upon where the 
game was played and how much time there was for travel, 
and so forth. 

Q. Wouldn’t you have found it a little difficult at Fort 
Meade with your regular duties from 7:30 to 4:30, perhaps 

40 games with the army team and traveling with it, to have 
played a full schedule and practiced with the NBA team? 
A. I did not play the full schedule. 

Q. But I say wouldn’t it have been very difficult for you 
to have done that? A. It probably would have. 


39 


Q. It would have been actually impossible. 

Mr. Dill: I object. 

The Court: If be can answer it I will let him answer. 

A. I didn’t get the question. 

Mr. Dulaney: I will withdraw the question. 

The Court: All right. 

Mr. Dill: We will admit that it would be difficult. 

By Mr. Dulaney: 

Q. Do you think that you would be able to have played 
at your best and in good physical condition, with 

40 your army duties, your 40 games at Fort Meade, with 
three games a week in the NBA, with traveling to 

the “away” games and the practice sessions on top of that? 

Mr. Dill: Objection. We have admitted it would he dif¬ 
ficult. This is a repetition of the previous question. 

The Court: I think he is asking him health-wise, or 
physically. 

A. I don’t know—games at Fort Meade weren’t the 
toughest, I will have to admit that, and I did not play too 
much down there; I played to win down there and let the 
other fellows play— 

By Mr. Dulaney: 

Q. What is that? A. I played enough to win the games 
down there because it wasn’t my caliber of ball. 

Q. Did your duties under the contract with the Washing¬ 
ton Capitols call for any duties other than playing 
basketball ? 

The Court: You didn’t get an answer to the question. 
Do you want an answer? 

Mr. Dulaney: Yes, Your Honor; I don’t believe that is 
a complete answer. 

The Court: Would you give your answer? 

A. The question is, Do I think it is impossible? 

By Mr. Dulaney: 

Q. No. The question is, Do you think you could 

41 have played basketball with the NBA teams in top 
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physical shape with your additional duties as coach, 
your army work at Fort Meade, and your 40 games? A. 
No, that would have been just about impossible. 

Q. Did you have any duties with the Washington Capi¬ 
tols Basketball Club other than playing basketball, and I 
am referring now to promotional type duties. A. I be¬ 
lieve the contract, all the contracts, says that you must live 
up to the requirements that are in the contract, and you 
must sign autographs and have your pictures taken for the 
promotional type duties of the team. 

Q. Did you perform duties of that type when you were 
with the Washington Caps? A. Yes, I did. 

Q. Did those duties also consist of going to luncheons of 
businessmen’s clubs in order to help promote interest in 
the team or not? A. Yes, I believe we did go to some 
luncheons that year. 

Q. It would have been a little difficult for you to have 
done that while you were on duty at Fort Meade, would it 
not? A. That is correct. 

Q. I want to clarify one point. You testified to two 
gentlemen named Murray and Brawner who played 
42 in what league during the year. 

The Court: Now Mr. Dulaney, I think that went 
out because we don’t known what their contract or any¬ 
thing else is. 

Mr. Dulaney: I wanted to establish whether or not they 
were in the American League or the NBA. 

The Court: I don’t think it makes any difference. 

I will repeat, I cut off Mr. Dill because I thought what 
somebody else did somewhere under contracts which we 
don’t know, had nothing to do with this contract, so T will 
stay at that, Mr. Dulaney. 

Mr. Dulaney: Very good, sir. 

By Mr. Dulaney: 

Q. You have stated that you received from Minneapolis, 
shortlv after the Washington Capitols Basketball Club dis- 
handed, you received from Minneapolis an offer to play 
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with them for $7,000 a year. A. Which Capitols are you 
talking about? j 

Q. I am talking about the Capitols who were members 
of the NBA League. This would be in January, 1051. A. I 
did not receive anything from them; I called them on the 
phone. 

Q. But they verbally offered you $7,000 a year to be 
prorated over the balance of the season? A. Here is what 
they offered: 

They offered me an amount per game that 
43 amounted to $7,000 over the season until I was 
drafted. 

Q. Or until the end of the season? A. Or until the end 
of the season. 

Q. And you in fact were not drafted until after the end 
of the season. A. That is correct. 

Q. Did you have any objection to that offer in any man¬ 
ner except as to the price involved? A. No, I didn’t. 

Q. You are in fact playing for that same club now, isn’t 
that correct? A. That is correct. , 

Q. And it was entirely satisfactory except you held out 
for your original price. A. That is correct. 

Q. When did you first play with the Minneapolis ball 
club? A. I believe I stated that before. I was in the play¬ 
off games. 

Q. In what year? A. 1953. 

Q. That would be in the spring of 1953? A. That is cor¬ 
rect. 1 


Q. Did you receive any offer from them during the year 
1951-52 with respect to playing in some of their 
44 games? A. Well, that was the conversation just 
completed when I got them on the phone. 

Q. I am talking about the following year when you were 
at Fort Meade. 

Mr. Dill: Objection. He testified the conversation was 
for 51-52. 

The Court: Now he has a further question, Mr. Dill; he 
asked him if he had any further conversation. 
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Mr. Dill: For the year past, 1952 ? That would be part of 
the terms of his contract. 

Mr. Dulaney: I wanted to know if the witness had any 
conversations during the basketball season 51-52 while he 
was at Fort Meade, with the Minneapolis club. If it is a 
repetition I don’t mean it to be. 

The Court: All right, sir. 

A. Yes, I did. I received a “Laker News”. 

By Mr. Dulaney: 

Q. What is the Laker News? A. It gives the itinerary 
of the other fellows in the club and what they do in the 
summertime. 

Q. Did they ask if you would be able to play in any of 
their games? A. No, they did not. 

Q. Did they ask you to take a furlough with the possi¬ 
bility of playing in the play-offs with them? A. Yes; 
45 they asked me to take a furlough to go up there and 
play in the play-offs with them, but I was getting 
out at the end of March and I wanted to finish up my army 
career. 

Q. In other words you had an offer to play with them 
during the season 51-52 in the play-off w’hich you would 
not accept. 

Mr. Dill: Objection. That is after the season. 

Let’s find out when it was. 

When was it, Mr. Schnittker, when they asked you to 
come up there and play? 

The Witness: They asked me to come up and play in 
the play-offs. 

By Mr. Dulaney: 

Q. When was that? A. I don’t know the exact date; it 
was in 1952 for the 1953 season, the play-off of 1953. It 
would be in the first part of the year of 1953. 

The Court: That is afterwards. 
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By Mr. Dulaney: 

Q. I am afraid I am confused on these dates and I would 
like to get them straight; I think it is important. 

The first year of your contract with the Washington 
Capitols, the one that is being considered now, is for the 

season 50-51, is that correct? A. I believe that is 

46 correct. 

Q. And the second year of that contract would be 
51-52. A. That is correct. 

Q. I am speaking entirely with reference to 51-52. Did 
you during that year receive any offers or inquiry from 
the Minneapolis ball club with respect to playing in the 
regular season or play-off? A. No, I did not. 

Q. You received none? A. None. 

By the Court: 

Q. Now, so that I may get straight, this offer that you 
received at the rate of $7,000 a year, was that in the 1951 
season? A. That is correct; that is right after the Caps 
folded. 

By Mr. Dulaney: 

Q. Mr. Schnittker, did you give some testimony in this 
case on January 12, 1952? A. I don’t know if that is the 
exact date, but I did give testimony. 

Q. And where was that testimony given? Would it be in 
my office in the Southern Building? A. Yes, I believe it was 
in your office. 

Q. I would like to ask you if on that date you did 

47 not testify that you had heard— 

The Court: Page what? 

Mr. Dulaney: Page 10, Your Honor. 

By Mr. Dulaney: 

Q. That you had not heard from Max Winters “but I 
heard from—I believe he is the business manager up there 
—Sid Hartman called me about two weeks, three weeks 
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ago, and wanted to know if I wanted to play the rest of 
Minneapolis eastern engagements, and then take a furlough 
and play in the play-offs this year.” A. That is correct. 

Q. This was your testimony on January 19, 1952, and I 
believe you have testified that you received no offer or 
communication from them during the entire basketball 
season 1951-52. 

Mr. Dill: What page are you on, Mr. Dulaney? 

Mr. Dulaney: Page 10. 

Mr. Dill: Would you let him look at his testimony? 

Mr. Dulaney: I will be very happy to; I just want to get 
the dates straight on it. (Indicating to the witness). A. 
That is correct. 

By Mr. Dulaney: 

Q. Then you think that probably from your previous 
testimony that you had confused the years 1951-52 with the 
following two years of 1952-53. A. That is correct. 
48 Q. Having received this offer from Minneapolis, 
was it clear in your mind that they were the only 
club that you could play in the NBA? 

Mr. Dill: I object to that. 

A. I was indefinite as to where I was supposed to play. 
By Mr. Dulaney: 

Q. Did any other club contact you with regard to playing 
for them? A. As I stated previously I talked to Fort 
Wayne after the Caps folded. 

Q. Did they make you an offer to play basketball with 
them? A. No, they did not. 

Q. Did they state any reason why not? A. No, they did 
not. 

Q. They just said they weren’t interested? A. That’s 
right. 

Mr. Dulaney: I would like to introduce in evidence at 
this time, so that a portion of it may be read, and also 
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the constitution and By-laws, if Mr. Dill would like to 
check those against the copies he has. 

The Court: All right. 

Mr. Dill: They are quite lengthy. 

49 The Court: It is your contract which is attached 
to the complaint; is it agreeable to take out of that? 

Mr. Dill: Oh, yes; it is a true copy of it and it is admitted 
in the answer. 

Mr. Dulaney: That is admitted, Your Honor. 

The Court: Do you want to read some part of that now? 
Mr. Dulaney: I would like to read one portion of it. 
The Court: There is no objection? 

Mr. Dill: No. I will stipulate that it may go into evi¬ 
dence. 

Mr. Dulaney: The first paragraph of the Contract I 
would like to read it to you. 

The Court: So that there will be no mistake, do we now 
understand that the contract which is appended to the 
complaint shall be received in evidence? Is that correct, 
gentlemen ? 

Mr. Dulaney: Yes, sir. 

Mr. Dill: Yes, sir. 

* i 

The Court: All right; then the record shows that; 

Mr. Dulaney (reading): 

“The club hereby employs the player as a skilled bas¬ 
ketball player for the season 1950-1951 and 1951- 

50 1952 which includes the club’s training season, all 
regular association games, all exhibition games 

scheduled during said season and includes the play-offs 
at the close of the scheduled season.” 

j 

Is that the contract? Do you recall that in the contract? 
The Court: I think it is admitted by his counsel that it 
is the contract, Mr. Dulaney. 

Mr. Dulaney: I wanted to call that to his attention again 
and ask him if he felt in his own mind that with his services 
and all at Fort Meade you could meet all of the require¬ 
ments of that first paragraph. 
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Mr. Dill: Objection; it calls for a conclusion which is 
for the jury. 

The Court: I think he has already answered it; I think 
it would be duplication. 

Mr. Dulaney: I will withdraw the question, Your Honor. 
The Court: Mr. Dill, I don’t want to hurry you, but how 
long do you think you will be? 

Mr. Dill: Your Honor, this is a— 

The Court: All I want to know is how long do you think 
you will be. 

Mr. Dill: I think five or ten minutes. 

The Court: I think we will recess and come back at 
1:45. 

51 Mr. Dill: Thank you. 

The Court: We will recess to return at 1:45, with 
ihis admonition, Members of the Jury: 

Speak to no one about this case and permit no one to 
speak to you about the case; don’t even talk about it 
amongst yourselves; the reason for that should be clear 
to you; you are sworn to decide this case upon the evidence 
adduced from the witness stand and not from what some¬ 
body might tell you in the corridor. 

(Thereupon, at 12:30 o’clock p.m. the trial was recessed 
to 1:45 o’clock p.m.) 

• *••••#••• 

67 Redirect Examination 

By Mr. Dill: 

Q. Dick, at the morning session Mr. Dulaney questioned 
you with respect to what you testified in the deposition 
taken in his office January 12, 1952. Do you remember 
that this morning he talked to you about that? A. Yes. 

Q. Amd he questioned you as to whether or not you 
said in your conversation with Minneapolis or with Mr. 
Winters: 

“We called back to Minneapolis and he made me an 
offer. 
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“Q. What was his offer? 

“A. It was $7,000. 

“Q. $7,000 a year? 

“A. That is right. For the year. 

“Q. Was that for the remainder of the season 50-51 
that he offered you $7,000? 

68 “A. No. His offer was for the basketball season. 
“Q. In other words, that $7,000 was to be prorated 

over the remainder of the season? 

“A. That is right.” 

And you said you made those statements to Mr. Dulaney, 
is that right? A. That is correct. 

Mr. Campbell: If Your Honor please, those questions 
were not asked from this deposition. I don’t know that it 
makes any difference. The only questions asked from the 
deposition related to the gentleman’s dealings with the 
Minneapolis club when he was in the service. 

The Court: My recollection—is that page 10, sir? 

Mr. Dill: Page 4. I 

The Court: I don’t recall that. 

Mr. Dill: Was it page 10? 

The Court: It was page 10, the note I have. 

Mr. Campbell: I don’t think it is vital, but it just was 
not part of the deposition. 

Mr .Dill: Well, I am sorry, Judge, I thought he had asked 
about that. 

The Court: That’s all right. 

Mr. Dill: Maybe he said it without reference to the de¬ 
position. 

69 Mr. Campbell: That is right. 

By Mr. Dill: 

Q. But at any rate, those questions were asked you this 
morning; whether they refer to the deposition or not, do 
you recall saying that they had offered you $7,000 on a 
prorated basis for the season? A. That is right. 

The Court: Get me straight: Is that for the balance of 
the season 50-51? 
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The Witness: That is right. 

Mr. Dill: That was at the rate of $7,000 a year. 

The Court: That is right, but all I was asking was 
whether it was the 50-51 season, and he said Yes. 

Mr. Dill: Yes, sir, I am referring to that. 

By Mr. Dill: 

Q. Did you accept any such offer? A. No. I didn’t say 
anything either way, pro or con. 

Q. Did you have a conversation with him before that 
time with respect to playing for Minneapolis? A. Yes, I 
did. In fact you brought it up; you told me to call up 
Minneapolis and call for Max Winters and find out whether 
Minneapolis picked up my contract. This I did, and he gave 
me no answer. He was very evasive and he gave me no 
answer. 

Q. Have you ever had an answer from time as to 
70 whether they picked up your contract? A. Not to 
this day, I have had no answer from Minneapolis 
whether they picked up that contract from Washington. 

Q. In this conversation with Mr. Winters on what basis 
did you offer to play for Minneapolis? A. I didn’t offer 
any basis to play for Minneapolis. I thought they were 
going to pick up my contract from Washington. I would 
have gone up to Minneapolis and played if I had gone 
under that same contract that I had with Washington, and 
I called up and tried to find out whether they picked it 
up and I got no answer from them. I talked to Washing¬ 
ton and they had no answer for me, and I was left in the 
lurch; I was on my own. 

By the Court: 

Q. Why did you think they were going to pick up the 
contract from Washington? A. From the rumors around 
when the club broke up. I was left very indefinite as to 
where I was going and what I was going to do and who had 
my contract. As far as I know my contract was with Wash¬ 
ington and I still believe that it is still with Washington. 
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Mr. Dulaney: I object to that, if Your Honor please and 
ask that it be stricken. 

The Court: That will be stricken, Ladies and gentle¬ 
men. 

71 By Mr Dill: 

Q. Did you have the active help of Mr. Foster, vice- 
president of the defendant Uline Company in trying to 
get placed with the Minneapolis team? A. As a friend 
Bob Foster tried to help me contact him but he also re¬ 
ceived no answer, I do believe, at least not to my knowledge. 
The Court: No answer from whom? 

Mr. Dill: From Minneapolis. Could I come to the bench? 
The Court: Yes. 

» # * * • • * • * I • 

Deposition of Robert Foster 

Filed Jan. 24,1952 

(Read as Evidence at trial, Tr. 71-74) 

IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action No. 4799-51 

! 

Richard D. Schnittker, Plaintiff, 

v. 

Migiel J. Uline, et al., Defendants. 

Washington, D. C. 

Saturday, January 12, 1952. 

Deposition of Robert Foster, one of the defendants in 
the above-entitled cause, called for examination by counsel 
for plaintiff, pursuant to written stipulation between coun¬ 
sel as to time and place, at the law offices of Douglas, 
Obear & Campbell, 822 Southern Building, at 2:50 o ’clock 
p.m., before August Wolff, a notary public in and for the 



District of Columbia, when the parties were represented 
by the following counsel: 

Charles Effinger Smoot, Esq., and 
M. Reese Dill, Esq., 
for the plaintiff. 

Benjamin W. Dulany, Esq., 
for the defendants. 

PROCEEDINGS 

Mr. Dill: Let the record show that Mr. Foster is being 
called for cross examination on behalf of the plaintiff, Mr. 
Schnittker. 

Thereupon 

Robert Foster, 

one of the defendants in the above-entitled cause, was 
called for examination by counsel for plaintiff, and after 
having been sworn by the notary was examined and testi¬ 
fied as follows: 

Examination by Counsel for Plaintiff 
By Mr. Dill: 

Q. Would you give us your name and address? A. 
Robert Foster, 2635 Colston Drive, Chevy Chase, Mary¬ 
land. 

Q. You are manager of the arena in Washington? A. 
That is right. 

Q. Is that an apt description? Who owns the arena? A. 
Mr. M. J. Uline. 

Q. Is that owned in his individual capacity? A. That is 
right. 

Q. How long have you worked for him? A. I started 
with Mr. Uline in 1937, left in the latter part of ’41, re¬ 
turned in February ’47, and have been there since. 

Q. You are related to Mr. Uline, aren’t you? A. Yes, sir. 
Q. How is that? A. I am his grandson. 
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Q. You are his what? A. Grandson. 

Q. Could you describe—that is, your father or your 
mother? A. My mother’s father. 

Q. In 1947 when you returned, you were employed by 
him, would you say? A. In 1947? 

Q. Yes. A. I returned to his employment; yes. 

Q. You were not a partner; you were actually an em¬ 
ployee? A. That is right. 


Q. Was he employing you in his individual capacity at 


that time? A. The M. J. Uline Company employed me 
at that time. 


Q. Is that an Ohio corporation? A. Yes, sir. 

Q. Is the name the same as in the petition here, M. J. 
TJline Company, Inc? A. That is right. 

Q. And is its address 1200 Third Street, Third and M, 
Northeast? A. That is not the exact address. It is in the 

i 

eleven hundred block of M Street, Northeast. 

Q. Are you an officer of that company? A. Yes, sir. 

Q. What is your— A. Vice-president. 

Q. Who is the president, Mr. Foster? A. Mr. Uline. 

Q. Who are the other officers of the company? A. Betty 
Rothgab is the executive vice president. 

Q. How do you spell that name? A. R-o-t-h-g-a-b. 

Mr. Uline is treasurer. There are no other officers. 


Q. She is what—Secretary? A. Executive vice-president 
and secretary. 

Q. Foster, vice-president. 

And what does the company do ? What is its business? 
A. Primarily the manufacture of ice and the manufacture 
of ice handling machinery and the operation of the Uline 


arena. 


Q. In the operation of the Uline arena, does it enter 
into contracts for promotion of sport events? A. Yes, sir. 

Q. I presume it is more accurate to say sporting events. 
A. Well, one or the other. I think one is as good as the 
other. 
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Q. Did it, at the time you began your employ in ’47, 
have any contracts or enter into any contracts with respect 
to basketball playing? A. Yes, sir. 

Q. What were those contracts? A. I couldn’t tell you 
that. I wasn’t active. 

Q. With whom, let’s say. A. I couldn’t tell you that 
either. I can tell you a few of the names but I don’t know 
them all. 

Q. I don’t mean the individual players. I mean did 
it have any contractural arrangement with a league? A. 
Yes. 

Q. Or with other enterprises of a similar nature? A. 
Yes. At that time they were active in the Basketball Asso¬ 
ciation of America. You want hockey, too? 

Q. No. I am just interested in the basketball end of it. 
A. All right, just the Basketball Association of America, 
in basketball. 

Q. That did, contract, remain through the final dissolu- 
lion of the Washington Capitols basketball team? A. Last 
year; yes, sir. 

Q. It was the same contract they had all during that 
period; is that right? A. Yes, sir. 

Q. Now, do you have that contract with you? A. No; 
I don’t. 

Mr. Dill: Do you, Mr. Dulany? 

Mr. Dulany: No. 

By Mr. Dill: 

Q. Who has custody of that contract—Miss Rothgab? 
A. Miss Rothgab, yes. 

Q. Do you know what its provisions are in substance? 
A. No, I don’t. I have never seen it. 

Q. Is it necessary under the terms of the contract to 
make any payments to the league? A. Yes, sir. 

Q. How much? A. It was a percentage of the gate re¬ 
ceipts, and those percentages varied each year. There was 
a minimum at each game. The last year it was $175 a game, 
payable to the league. 
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Q. By last year you mean the playing season 1950 to 
’51? A. Yes, sir. 

Q. Beginning what month—November? A. Yes; it 

would be in November. 

Q. And ending March or April? A. In March. Usually 
in March. 

Q. Now, was that contractual arrangement with the Na¬ 
tional Basketball Association terminated the playing season 
1950-51? A. Yes, sir. 

Q. What do you have to pay when you terminate that 
contract? A. Nothing. 

Q. You didn’t have to pay the association anything? A. 
No. 

Q. Now, you were requested to bring with you the rules 
cf the National Basketball Association. A. I think Mr. 
Dulany has those. 

Mr. Dulany: I would like the record to show that these 
rules show “As adopted in 1946” and have ink corrections 
which appear to be as of ’49. Whether they were current 
in the season ’50-51,1 do not know. 

By Mr. Dill: | 

j 

Q. Handing you what has been marked for identification 
Plaintiff’s Exhibit— 

(Thereupon, the book referred to was marked Plaintiff’s 
Exhibit No. 1 for identification and was retained by Mr. 
Dulany.) 

Q. (continuing)—No. 1 for identification, which was just 
handed to me by Mr. Dulany, the flyleaf states: 
“Constitution and by-laws of the National Basketball Asso¬ 
ciation, adopted 1946” scratched out and then “1949.” As 
a matter of fact, the printed title is National Basketball 
Association of America. A. I can explain that. 

Q. Before you do— A. All right. 

Mr. Dill: Withdraw that question, please. 
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By Mr. Dill: 

Q. As a matter of fact, the printed portion reads “Con¬ 
stitution and by-laws of the Basketball Association of 
America, adopted 1946,’ ’ but it has been changed by ink to 
read “National Basketball Association, adopted 1949.’* 
Will you explain that? A. The original basketball league 
was the Basketball Association of America. At that time 
there were two major professional basketball leagues in 
existence. The other was the National Basketball League 
which covered primarily the midwestern and western part 
of the United States. In 1949 the two leagues merged and 
adopted the name National Basketball Association and 
also the by-laws and constitution of the old Basketball 
Association of America. 

Q. Now, there are numerous amendments shown in this 
printed booklet, starting with page 3 on through page 30, 
some in pencil, some in ink. Did you make those amend¬ 
ments? A. Only the ones in pencil. They are not actual 
amendments. 

Q. At any rate, this book is the one that you used to 
govern your relationships with the players under contract 
to the M. J. Uline Company; is that correct? A. Yes, sir. 

Q. And it was the book that you used to govern the re¬ 
lationship between Mr. Scbnittker and yourself? A. Yes, 
sir. 

Q. And the relationship of the Washington Capitols to 
other basketball teams in the league; is that correct? A. 
Yes, sir. 

Q. Now, on page 10 of this booklet, Mr. Foster, it states 
that termination of membership: “The membership of any 
franchise holder and/or club may be terminated in the fol¬ 
lowing events: (a) Its resignation duly accepted / 9 

Is that the basis of termination of your membership 
with the league? A. Yes, sir. 

Q. It also states that it may be terminated by “(3) 
disbandment of its organization or team during the cham¬ 
pionship season.” Was that basis used in any manner? 
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A. No. Our resignation was given to the league before we 
disbanded. 

Q. Was it accepted! A. Yes, sir. 

Q. By Mr. Podoloff? A. Yes, sir. 

Q. What date was that! A. I couldn’t tell you the exact 
date. It was sometime in the early part of January of last 


year. 

Q. Well, according to the published newspaper reports, 
you played the last game in the league on the 9th of Jan¬ 
uary in Philadelphia; is that correct! A. That is right, sir. 

Q. How long before that did you submit your resignation 
and have it accepted! A. I would say that it was probably 
about Wednesday of the week before that particular game. 
I don’t know the exact date. 


Q. You are talking approximately ten days! 


only give you an approximate on that date, Mr. Dill. I 


didn’t give the notification to the league. 


Q. I appreciate that. We are satisfied with an approxi¬ 


mation. 


Now, in addition there is a clause in here stating in¬ 
tention of operations: “A franchise holder may apply to 
the association for permission to suspend operation of its 
franchise. The association may consent to this suspension 
on such terms as it may desire.” 

Was that used in any manner or was it just under para¬ 
graph 36 where your resignation was accepted! A. There 
was no discussion of the franchise at all at that time. We 


forfeited our franchise. I may be mistaken in that. I be¬ 
lieve that particular ruling would only continue if you 
wanted to continue your franchise inactive. 

Q. I see. 

Now, you were the individual on behalf of the M. ,T. Uline 
Company, Incorporated, who negotiated the contract with 
Richard Schnittker; is that correct! A. Yes, sir. 

Q. The contract was signed by you under the name of 
the Washington Capitols Basketball Club, by Robert F. 
Foster, vice-president! A. Yes. sir. 


i 
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Q. Was that just a name that you used or was that a 
separate company? A. That was just a name that was 
used. It was a part of the M. J. Uline Company. 

Q. It was a part of the M. J. Uline Company, Inc.? A. 
Yes, sir. 

Q. When you say “vice-president,” it was in the capacity 
of vice-president of the M. J. Uline Company, Inc., that 
you signed that contract? A. Yes, sir. 

Q. The contract was executed as of June 15, 1950, and 
was received at the office of the National Basketball Asso¬ 
ciation on September 13, 1950; is that correct? A. I don’t 
know the exact date that it was sent in. 

Mr. Dill: Do you have it? 

Mr. Dulany: I have the original. If you will excuse me 
a minute, I will get it. 

Mr. Dill: All right. 

(A paper was handed to Mr. Dill by Mr. Dulany.) 

Mr. Dill: Thank you. 

By Mr. Dill: 

Q. Mr. Foster, I am handing you a replica of the con¬ 
tract attached to and made a part of the petition in this 
case, showing signatures and receipt dates, and so on. Will 
you examine it, please? 

Now, that was the contract that you filed with the Na¬ 
tional Basketball Association; is that correct? A. Yes, sir. 

Q. And it was approved by Mr. Podoloff ? A. Yes, sir. 

Q. And pursuant to that approval, you employed Mr. 
Schnittker as a basketball player for the Washington Cap¬ 
itols? A. Yes, sir. 

Q. This is entitled “A uniform player contract,” but, 
in fact, Mr. Foster, it was not uniform, was it, with the 
contracts that you had with other players? A. No, sir; it 
wasn’t. 

Q. This was a special contract that you negotiated with 
Schnittker that is unlike any other that you have ever ne¬ 
gotiated with a basketball player; is that correct? A. Yes, 
sir. 
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Q. And by the terms of that contract you were obligated 
to pay him $12,000 per season if he played pursuant to 
the terms of the contract; is that correct? A. Yes. 

Q. In fact, after your resignation from the league was 
accepted and you played your last game on the 9th of Jan¬ 
uary, you did not pay Mr. Schnittker any further? A. No, 
sir. 

Q. Payments under this contract? A. No; we did not. 

Q. Is it a fact that of the $12,000 due under the contract 
for the first playing season you paid only the sum of 
$6,129.43? A. I would say that it was in the vicinity of 
that amount. 

Q. And nothing further since that payment has been paid 
to him? A. No, nothing. 

Q. Also at the time of the execution of the contract you 
gave him a $2,000 bonus for signing, which was over and 
above the $12,000 obligation; is that right? A. Yes, sir. 
That was only a bonus for signing. It had nothing to do 
with the terms of the contract. 

Q. Mr. Foster, to your knowledge, did Schnittker hold 
himself out as ready, willing, and able to play basketball 
throughout the ’50-51 playing season? A. Probably more 
than anyone else in the ball club. 

Q. Was any of his conduct or his athletic work such as 
to, in your opinion, be below the standards called for by 
this contract? A. Definitely not. 

Q. And to this date have you on behalf of the M. J. Uline 
company, Incorporated, or any other officers of that com¬ 
pany, served any notices upon Mr. Schnittker to terminate 
this contract ? A. I have not personally; no. As far as 
other officers of the company, I wouldn’t— 

Q. Do you know of any such notices being served upon 
him? A. No; I do not. 

Q. So that as far as your knowledge goes, the present 
contract is still in effect with respect to whether or not 
any steps have been taken by the Uline Company to termi¬ 
nate it? A. I would like to go back on that a minute, Mr. 
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Dill, if you don’t mind. Our boys were all notified shortly 
before the Philadelphia game that the ball club was dis¬ 
banding. 

Q. Yes. A. They were not notified in writing. There was 
no letter or no document, to my knowledge, to that effect. 

I think it might be wise, too, to point out that the game in 
Philadelphia on January 9 was played by the ball players 
at no actual pay. Their pay ceased the day before. And 
their hope at that time was that in playing in Philadelphia 
—we were negotiating with two different groups of people 
to take over the franchise in the National Basketball Asso¬ 
ciation of the Washington Capitols basketball club to con¬ 
tinue operation for the balance of the season. That we 
worked on through the night of January 9. We weren’t 
able to accomplish anything, so the whole matter was 
dropped at that time. 

Q. Under the terms of this contract it is provided that 
the club shall have the right to sell, exchange, assign, and 
transfer this contract or loan the players’ services to any 
other professional basketball club. Did the M. J. Uline 
Company, Inc., at any time sell, exchange, assign or transfer 
this particular contract with Schnittker? A. Only when the 
ball club disbanded and his contract was turned over to 
the National Basketball Association. 

Q. What do you mean by turning it over? A. All of 
our contracts at that time became the property of the Na¬ 
tional Basketball Association and were given to Morris 
Podoloff. 

Q. So you do not have the original of the contract with 
Schnittker; you only have a signed copy? A. That is right. 

Q. Podoloff has that in his office in New York? A. Yes, 
sir. 

Q. Is he still president of the league? A. Yes, sir. 

Q. Now, did you bring with you any correspondence be¬ 
tween the M. J. Uline Company, Inc., and Podoloff, or the 
National Basketball Association? A. I brought nothing. I 
believe that anything we have is in this office. 
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Mr. Dill: Do you have it ? 

Mr. Dulany: I haven’t any correspondence on that at all. 

By Mr. Dill: 

Q. In other words, there is nothing in writing with re¬ 
spect to the negotiations between your company and the 
league headquarters or the league president? A. Regard¬ 
ing- . ■; 3 ; 

Q. Termination, assignment of contracts, or any of that 
sort of negotiation? A. I don’t believe there are, Mr. Dill. 
I am not positive but I don’t believe there are. 

Q. It was all verbal, then? A. Yes. 

Q. Then, you have not at any time entered into any ne¬ 
gotiations directly with any other professional basketball 
club with respect to Schnittker’s contract? A. Yes; I have. 
It was after the basketball team had disbanded. 

Minneapolis of the National Basketball Association 
picked up the rights to his service, and I use that term 
loosely,—probably they picked up his contract. I don’t 
know what actually happened in that meeting. We were 
out. 

There was some question as to whether Dick would go 
to Minneapolis. 

In the meantime I had learned that Fort Wayne was 
interested in him, and I talked to Carl Bennett of Fort 
Wayne to try to get him to negotiate with Max Winters of 
Minneapolis for Dick’s contract and his services out there. 
But it was not as a representative of the Washington Cap¬ 
itols. 

Q. Well, now, as a representative of the M. J. Uline Com¬ 
pany, Incorporated, here you have not directly negotiated 
with any other club to sell or transfer or assign his contract 
to them, have you? A. No. 

Q. All you did was to return all these contracts to the 
league headquarters and on the assumption that that ended 
the matter as far as your company was concerned? A. 
Yes, sir. 
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Q. Have you received any compensation from anybody 
for these contracts? A. Nothing. 

Q. Did you have any money on deposit with the league 
to insure compliance with its rules and regulations? A. 
Yes, sir. 

Q. How much? A. We had a surety bond. I believe 
it was in the form of a personal bond from Mr. Uline in 
the amount of $35,000. We also had a deposit that had been 
put up several years prior to this particular season with 
the league, and then our regular league dues. Those dues 
at the end of each season, if there was any surplus in the 
treasury of the league, were to be distributed amongst the 
clubs equally. All of that was forfeited. 

Q. You say it was all forfeited to the league? A. It was 
all forfeited to the league. The bond itself has not been 
acted upon by Morris Podoloff. 

Q. Is it still outstanding? A. That I couldn’t say. I 
don’t know. 

Q. But they have never attempted to collect the $35,000? 
A. No, sir. 

Q. Well, that bond was for the purpose of guaranteeing 
performance of your obligations under the league rules, 
wasn’t it? A. Yes, sir. 

Q. There are various penalty provisions in this con¬ 
stitution I have noticed, or booklet, identified as Plaintiff’s 
Exhibit No. 1, by which Mr. Podoloff can fine your club if 
you don’t comply with rules and regulations; is that right? 
A. Yes, sir; that is right. 

Q. As matter of fact, Mr. Foster, wasn’t the original 
contract with Schnittker filed in the New York office so 
that at the time that you disbanded it was not necessarily 
sent to them, that they had already had it? A. No, Mr. 
Dill. There were three copies made. One for Dick. One 
for the league office. One for our files. One copy of all 
ball players contracts must be in the league office in New 
York. 

Q. Then he had the copy of the contract? A. He had a 
copy of the contract. 
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Q. So you didn’t have to mail anything to him? A. We 
did. 

Q. When you say you sent the contracts to him— A. We 
sent him the contracts. 

Q. At the time of disbanding or— A. At the time we 
disbanded. 

Q. He had not the contracts on file at that time? A; Yes; 
he had a copy of the contract on file. We had a copy of 
the contract on file. We sent our copy to the New York of¬ 
fice, so he had two. 

Q. I have a copy here of the original contract which 
you at our request sent to us. Mr. Dulany has a copy here. 
And you only made three, so— A. I couldn’t answer that. 
I don’t know how that came out. 

Q. All right. A. I would like to point this out. At the 
time the club disbanded I asked Miss Rothgab, who main¬ 
tains the file at the Uline Company, to return all contracts 
to the league office. Whether that instruction was actually 
carried out or not, I wouldn’t know. 

Q. Or whether it was necessary you don’t necessarily 
know? A. No; I don’t know that it was actually necessary. 

Q. What you, in effect, mean in substance, then, is that 
you told Podoloff that you were giving up your rights to 
the contracts of the players as far as the league was con¬ 
cerned? A. I had no discussion with Mr. Podoloff at that 


time. Miss R-othgab spoke for Mr. TJline, who was in 
Florida, with Mr. Podoloff, and told him that we were 
dropping out of the league. What their actual discussion 
was, I don’t know. 

Q. At Philadelphia didn’t you and some of these Wash¬ 
ington people who were interested in possibly getting the 
franchise and Podoloff have some extensive conversation? 
A. Yes, sir. 


Q. Didn’t you at that time discuss with Podoloff the 


lationship of the club to these contracts? A. No, sir. 


Q. With respect to this surety bond, in what company 


is it? A. I don’t know. I am not sure that it is a surety 


» 
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bond. I think I mentioned before that it may be a personal 
note. 

Q. From Uline himself individually? A. Yes. I haven’t 
seen that document at all. 

Q. Is the M. J. Uline Company, Incorporated, still in ex¬ 
istence and still operating? A. Yes, sir. 

Q. Still operating the arena? A. Yes, sir. 

Q. There was nothing done by you in any manner to ex¬ 
ercise waiver rights under the constiution and by-laws of 
the association, was there? A. No, sir. 

Q. Your disbandment came under Section 86 on page 21, 
reading as follows: 

“Disbandment of clubs. Whenever a club in this asso¬ 
ciation shall disband or in any manner lose its member¬ 
ship in this association, the same shall operate as a release 
of all claims to all players then under contract to said club 
entitled to the contracts of said players, shall thereby vest 
in the association to be disposed of in such a manner as the 
board of governors may determine.” 

Is that right? A. Yes, sir. 

Q. Has there at any time, Mr. Foster, been any dispute 
of any kind between you and Schnittaker or your company 
and Schnittke r with respect to the interpretation of this 
contract? A. Not with Dick personally. As a matter of 
tact, I don’t know of any particular dispute in this matter 
at all; no. 

Q. There actually isn’t any dispute, is there? A. No. 

Q. You simply haven’t paid the amount that the contract 
otherwise called for payment; is that correct? A. We 
haven’t paid beyond the time that the club disbanded; no. 

Q. Now, is it not a fact that in this constitution and by¬ 
laws of the association is the following: 

“Nonpayment of salaries.” Paragraph 87. “If a club 
defaults in the payment of salary due any of its players, ac¬ 
cording to the terms of his contract as duly filed with the 
association, the president of the association may, upon be¬ 
ing requested to do so by said player, promptly pay same 
out of the funds of the association entitled to said player 
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and shall thereupon become the property of the associ¬ 
ation.’ ? A. Yes, sir. 

Q. That is in these rules, is it? A. Yes, sir. 

Q. Was Mr. Schnittker on your draft list of college 
players? A. Yes, sir. 

Q. As the No. 1 choice? A. Yes, sir. 

Q. So that under the rules and regulations of this asso¬ 
ciation at the time you executed the contract with him, he 
would have been prohibited from negotiating a contract 
with any other club in the association; is that right ? A. The 
other clubs would have been prohibited from talking to 
Dick Schnittker about coming with them. 

Q. Or negotiating a contract? A. They would have 
been. 

Q. Yes. A. Yes, sir. 

Q. Now, I will ask you, Mr. Foster, to refresh your recol¬ 
lection from this constitution and by-laws and then tell me 
whether or not there is any provision in the constitution 
and by-laws except those provisions pertaining to waivers 
that would give to any other club in the association any 
rights to Schnittker’s contract? A. You mean under the 
circumstances of the club having disbanded? 

Q. Yes. A. Resigned from the league? 

It is my belief, Mr. Dill, that Dick’s contract would fall 
under paragraph 86 which you mentioned previously un¬ 
der the disbandment of clubs. Do you want me to read this? 

Q. We have already read that into the record. A. All 
right. 

Q. There is nothing else in the constitution that would 
apply to his situation? A. No. To my knowledge, there 
would be nothing else. 

Q. In that provision of the constitution and by-laws it 
simply states that it is up to the board of governors to 
determine what to do? A. Yes, sir. 

Q. Do you know what the board of governors did do? 
A. I don’t know what they did. I don’t know what I have 
heard they did. 
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Q. I mean from your own knowledge. What did you hear? 
A. I only heard—I talked to several of the members of the 
league— 

Mr. Dulaney: I object to this on the ground it is purely 
hearsay knowledge. 

The Witness: This definitely would be. 

Mr. Dill: I am willing to get it. This is cross examina¬ 
tion, so your objection— 

Mr. Dulaney: I think I have to let it go in under my ob¬ 
jection. 

Go ahead and answer it. 

Mr. Dill: I think you are entitled to object. 

The Witness: I was told by different members of the 
league that at the last—or, rather, at the meeting of the 
league immediately after our club withdrew from the 
league that distribution of the players’ contracts was made 
1o the other members of the league on the basis of the 
lowest team in the standing at that time having first choice. 
Now, who got which player and how, I don’t know. But I 
do know of several of the players who were picked up by 
other clubs, and I understand there was a very small num¬ 
ber—a very small amount paid for each contract. 

Q. To whom? A. To the league. 

Q. I see. A. As I understand it, too, the reason that the 
amount was so small was that there was no obligation to 
the M. J. Uline Company as far as the players’ contracts 
were concerned. 

Q. That is, they didn’t have to pay you any sum for the 
contracts? A. That is right. 

Q. So the league permitted to get them for a small 
amount? A. Yes, sir. 

Q. Now, it is also part of the rules and constitution of 
the association that when they pick up a player’s contract 
they assume the obligations of that contract; is that right? 
A. Yes, sir. 

Q. But that is entirely voluntary on their part whether 
or not they will take the obligation of the contract, isn’t 
it? A. No, sir, I don’t think it is voluntary. It is in the 
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contract. If they pick up the contract they are bound by 
the same terms as though it had been signed by them origi¬ 
nally. 

Q. You don’t know who picked up Dick’s contract, of 
your own knowledge, do you? A. No. 

Q. Or if it even was done, of your own knowledge? A. 
If you want to go ahead a little, I can definitely tell you 
who picked up his contract. 

Q. You weren’t there at the time, were you? A. No. I 
don’t know what actually happened that day, but I know 
who— 

Q. You have talked to Max Winters about it, who claims 
to have picked up the contract; is that right? A. Yes; that 
is right. 

Q. You also know, don’t you, from your own personal 
knowledge, Mr. Foster, that subsequent to January 9 1951 
you endeavored to have Podoloff take some action with 
respect to Schnittker’s situation, didn’t you? A. Yes, sir. 

Q. You never got any real replies from Podoloff, did 
you? A. I got no replies. 

Q. And to this date you have never had a reply with 
respect to Schnittker’s situation, have you? A. No, sir. 

Q. How many times did you attempt to get in touch with 
him? A. I would say that I tried to reach Morris Podoloff 
at least 12 times. 

Q. Did you ever get in touch with him? A. Oh, Yes. I 
talked to him probably three times. 

Q. What did you say to him? A. I only asked if Max 
Winters was bound by the terms of Dick’s contract since 
he had picked it up. And I refer to a conversation that I 
had with Max that Dick would play for Minneapolis, and 
at their terms, or he wouldn’t play for anyone at any terms. 

Q. What did Mr. Podoloff say? A. Podoloff promised me 
on each occasion that I talked to him, and I believe in a 
letter one time, that he would take the matter up—in fact, 
I believe I sent you a copy of the letter—at a subsequent 
meeting of the league, and that there would be some dis¬ 
position made of it. 
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Q. So far as you know to this date there has been no 
disposition? A. Absolutely, Absolutely none. 

Q. Were you aware of the fact that I sent a wire to 
Schnittker about his draft status—Mr. Podoloff? A. I 
don’t think so. 

Q. You don’t know about that? A. I ana not sure. If I 
did know, it slipped my memory. 

Q. And, in fact, Winters said that he would not pay any 
sum of money to Schnittker unless he played basketball for 
him on Winters’ terms; is that right? A. Yes, sir; that is 
right. 

Q. He said that to you personally? A. Yes, sir. 

Q. Did he name those terms? A. No, he did not. 

Q. Didn’t say how’ much he would pay? A. No. 

Q. For his services? A. No, sir; he didn’t. 

Q. Did the Fort Wayne team representative have any 
conversation with you with respect to Schnittker? A. Yes, 
sir. 

Q. Who was that? A. Carl Bennett. 

Q. He is in the same capacity you are out there? A. Yes, 
sir. 

Q. As the manager of the team? A. Yes, sir. 

Q. What was that conversation? A. I had heard that 
Carl Bennett was very much interested in Dick, in Dick’s 
playing with Fort Wayne, so I called him and told him that 
Dick was having some trouble with Max Winters in Min¬ 
neapolis as far as the terms of his contract were concerned 
and asked if he were willing to pay him under the terms 
that he had signed with us. Carl expressed the opinion 
that he would love to have him play for him under those 
terms and said that he would negotiate with Max Winters 
for his contract, but that is the last I heard from him. 

Q. You never heard any more? A. No, sir. 

Q. And you don’t know whether he did or didn’t nego¬ 
tiate? A. No, sir. I don’t. Knowing—well, never mind. 

Mr. Dill: May I talk to Mr. Palmer and Smoot ? 

Mr. Dulaney: You certainly may. 
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Do you want to recess for a few minutes? 

Mr. Smoot: Sure. 

(A short recess was taken.) 

By Mr. Dill: 

Q. Now, subsequent to this period we have been talking 
about, Mr. Foster, you have kept in, shall we say social 
contact with Schnittker? A. Yes, sir. 

Q. And he has visited you in your home? A. Yes, sir. 

Q. And you know Mrs. Schnittker? A. Yes, sir. 

Q. Barbara Schnittker. 

And after he was drafted into the Army and was sta¬ 
tioned at Fort Meade, Maryland, did you then on behalf 
of the M. J. Uline Company, Incorporated, hire him on a 
game-to-game basis to play with another basketball team 
you organized during the playing season ’51-52? A. Yes, 
sir. 

Q. Will you kindly tell us for the record what that re¬ 
lationship was? A. With Dick Schnittker? 

Q. Yes. A. Before I could talk to Dick I had called 
Morris Podoloff in New York. First of all, I would like to 
point out there is a working agreement between the Ameri¬ 
can Basketball Association, of which we had been members 
up to last Saturday of this season, and the National Basket¬ 
ball Association, the league with whom Dick’s last contract 
was signed, and I talked—by virtue of that, I had to clear 
with Morris Podoloff any ball players who were in the serv¬ 
ice but still under contract to the NBA. I asked him speci¬ 
fically about Dick and two other ball players in the NBA, 
and he told me it was all right with him that we use them 
down here, but I had to clear them with the clubs who 
owmed their contracts. 

I then called Max Winters in Minneapolis and asked 
him to let us use Dick with the Washington Caps. He told 
me it was all right, but not to sign him to a contract, that 
he didn’t want him signed to a contract with the present 
Washington club. There were, as I mentioned, two other 
hall players under similar circumstances. 
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Q. Who are they? A. Ken Murray, who is the property 
of Fort Wayne, and Carl Brawner, who is the property of 
the New York Knickerbockers. 

Q. So that the arrangements you had with him was just 
a verbal deal to pay him so much a game, is that it? A. Yes, 
sir. 

Q. And that was how much? A. $50 a ball game. 

Q. And that is the same— 

Mr. Dulaney: Repeat that. 

The Witness: $50 a game. 

By Mr. Dill: 

Q. And there is no obligation for him to play or not to 
play from game to game? A. There is a moral obligation, 
nothing more. 

Q. Now, that team has been disbanded also, hasn’t it? 
A. Mr. Uline is no longer— 

Mr. Dulaney: I object to his as being irrelevant. And 
you can go ahead and answer it. 

Mr. Dill: All right. 

The Witness: Mr. Uline is no longer backing the team 
financially, but the team has not been disbanded, no, sir. 

By Mr. Dill: 

Q. Well, it is going to play a game tonight, isn’t it? A. 
Yes, sir. 

Q. Do you expect Schnittker to play? A. Yes, sir. He 
better. 

Q. As the sports pages indicate, it is a cooperative team 
now, isn’t it? A. Yes, sir. 

Q. Owned by the players? A. Yes, sir. 

Q. You are, on behalf of the M. J. Uline Company, In¬ 
corporated, consenting to that arrangement, I take it? A. I 
instigated the arrangement. 

Q. You promoted it, in other words? A. Yes, sir. 

Q. So, of necessity, you are consenting to the arrange¬ 
ment? A. Yes, sir. 
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Q. And that goes for Mr. TJline, too? A. Mr. Uline has 
agreed to it. 

Mr. Dill: I believe that is all. 

Do you want to waive signature now? 

Mr. Dulaney: I would like to ask him several questions 
now to clarify the record. 

Examination by Counsel for Defendants 
By Mr. Dulaney: 

Q. Mr. Foster, you stated that there had never been a 
dispute between you and Mr. Schnittker over the terms of 
the contract. I assume by that that you mean that there 
was no dispute prior to the filing of this action? A. That 
is right. 

Q. In other words, you have had no personal argument 
with him about the terms of the contract? A. No, sir. ; 

Q. Did Mr. Schnittker, prior to filing this suit, make any 
demand against you or the M. J. Uline Company for his 
salary as payments became due? A. Yes, sir; he did. ; 

Q. He did? A. Yes, sir. 

He didn’t make a demand. He wrote me a letter asking 
that something be done about it. 

Q. Was any action taken, to your knowledge, by the 
plaintiff to have this question of his salary arbitrated 
before Morris Podoloff? A. Would you repeat that ques¬ 
tion please? 

Q. Of your own knowledge, do you know if the plain¬ 
tiff took any action to have this question of whether his 
salary should be paid by the Washington Capitols arbi¬ 
trated before Morris Podoloff? A. I understand that on 
a good many occasions Mr. Palmer, Mr. Dill, and possibly 
Mr. Smoot wrote to and wired and put long distance tele¬ 
phone calls in to Morris Podoloff but with no satisfaction. 

Q. Did you ever receive any communication from Morris 
Podoloff to arbitrate this question of salary? A. No, sir. 
Not in connection with their request. Only in connection 
with my own. 






70 


Q. That is what I mean. 

During the season of 1950-51 were service men allowed to 
play with the Basketball Association teams? A. Yes, sir. 

Q. They were? A. Yes, sir. 

Q. Are they allowed to play with the teams this year, 
do you know? A. No, sir. 

I would like to point one thing out on that ’50-51 season, 
if you don’t mind. There was one exception to the service 
men rule in the National Basketball Association during 
that particular season. He was a New York ballplayer, and 
I believe his name was Vanderweigh, if I am not mistaken. 

Q. Would you explain how he was an exception to the 
general rule? A. I don’t know. 

Q. You mean he was a service man who was allowed to 
play? A. Yes, sir. Home games only. 

Q. I thought you stated that during the season ’50-51 
that service men were allowed to play. A. I point this out 
to clarify that statement and that it was only the one who 
was allowed to play. 

Q. I see. 

Do you know how many games, approximately, Mr. 
Schnittker has played with the ball team this year? That is, 
the season ’51-52. A. I don’t know. 

Mr. Dulaney: I think that is all. 

Further Examination by Counsel for Plaintiff 
By Mr. Dill: 

Q. Mr. Foster, the last game during the playing season 
’50-51 was when? A. Our last game? 

Q. No. Of the National Basketball Association. A. I 
believe, Mr. Dill, it was March 19th. 

Q. That was the last? A. Last scheduled game. 

Q. That is right. 

And who were in the play-offs? A. Minneapolis, Roch¬ 
ester, Syracuse, and Boston. 

Q. And they terminated those play-offs on what date? 
A. I don’t know. 
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Q. You don’t know? A. No, sir. 

Mr. Dill: All right. I believe that is all I have too. 

Mr. Dulaney: All right, sir. 

I see no objection to waiving signature on that. 

Do you think it is clear enough to satisfy you? 

The “Witness: Oh, yes. I know what happened. 

(By stipulation of counsel in the presence of the witness, 
reading and signature waived.) 

EXHIBITS 

Plaintiff's Exhibit No. 1 

WESTERN UNION 

Filed Apr 16 1954 

3 :P.M. 2] 14/51 

C.A. 4799-51 Schnittker vs. Uline, et al. 

Telephone: Bryant 9-1535 

Maurice Podoloff 

National Basketball Association 

New York, New York 

Retel your wire of yesterday asking advice. Richard 
Schnittker is not in the armed services and has not been 
notified to report for induction. He is and has been since 
the Washington team disbanded ready to report for service 
to any authorized member of the National Basketball Asso¬ 
ciation which will honor the obligations of his contract. He 
insists upon payment of the obligations of his contract so 
long as he is ready, willing, and able to play basketball as 
he is today. Please advise who will pay the amounts now 
due and accruing and when he may expect payment. Have 
tried to reach you by telephone since receipt of your tele¬ 
gram by Richard’s father, but vour office has insisted for 
the past three hours that you cannot be located. Please 
address all replies to the undersigned who has been au- 
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thorized to represent Richard Schnittker as his attorney, 
and please reply at once. 

Reese Dill 

1968 Union Commerce Building 

Cleveland 14, Ohio 

Tower-1-2612 

Plaintiff's Exhibit No. 2 
Filed Apr 16 1954 

C.A. 4799-51 Schnittker vs. Uline, et al. 

May 19, 1952 

Mr. Maurice Podoloff 
National Basketball Association 
New York, New York 

Dear Sir : 

We represent Mr. Richard Schnittker, a former member 
of the now defunct Washington Capitols Basketball Team 
which was owned by The M. J Uline Co., Inc., and/or 
Miquel J. Uline, individually. 

We are enclosing herewith a copy of the complaint filed 
in connection with Schnittker’s contract, and the answer 
hied by the M. J. Uline Co., Inc. A similar answer has 
been filed by M. J. Uline who denies that he ever traded 
as the Washington Caps Basketball Club. 

Mr. Schnittker has been paid nothing by anyone under 
his contract since January 10, 1951. On February 14, 1951, 
we sent you a telegram demanding performance of 
Schnittker’s contract. Inasmuch as no reply was received, 
once again permit us to repeat those demands. 

You will note that M. J. Uline Co., Inc. contends by para¬ 
graph 6 of the enclosed answer that the responsibility for 
payment of Schnittker’s contract went to the Association 
and then to Minneapolis, However, according to a conver¬ 
sation with Mr. Sidney Hartmann of the Minneapolis 
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“Lakers”, Schnittker’s contract was never assumed by 
that organization. It is hardly Mr. Schnittker’s responsi¬ 
bility to settle any differences which may exist between 
M. J. Uline Co., Inc., the Association and the Minneapolis 
“Lakers”. 

Without being limited thereby, may we bring to your 
attention your authority under paragraph 87 of the Con¬ 
stitution and By-Laws of the National Basketball Asso¬ 
ciation to make payment to Mr. Schnittker. Our telegram 
of February 14, 1951, and this letter are both requests to 
you, as President of the Association, for payment of the 
amounts due Mr. Schnittker under his September 13, 1950 
contract upon which there is due $17,871.00, with interest 
at 6% per annum from the dates the various payments 
should have been made. 

If there is anything further Mr. Schnittker could or 
should do to put his claim and complaint in line for pay¬ 
ment or settlement, please advise us. 

Very truly yours, 

• ••*#••** • 

Excerpts From By-laws of the National Basketball Association 

President 

21. The President shall have general supervision and 
primary jurisdiction over the affairs of the Association. 
* * * shall discharge all the duties imposed upon him bv 
this Constitution or the Association. He shall interpret the 
playing rules during the championships and play-off sea¬ 
son. He shall have the power to suspend for a definite 
or indefinite period or to impose a fine not exceeding $1,000 
or inflict both such suspension and fine upon any manager, 
coach or player, who in his opinion, shall have been guilty 
of conduct prejudicial or detrimental to the Association 
regardless whether the same occurred in or outside of the 
playing arena. He shall have power to impose a fine not 
exceeding $1,000 upon any club which shall have been guilty 
of conduct prejudicial or detrimental to the Basketball 



74 


Association of America. He shall act as arbitrator in any 
dispute as to the rights of ownership of contracts or rights 
to services of players between clubs of this Association and 
shall represent clubs in this Association in disputes with 
clubs in another League or Association as to rights of 
ownership of contracts or rights to services of players. In 
emergency situations the President shall have extraordi¬ 
nary powers. Wherever there is a rule for the violation of 
which no penalty is specifically fixed the President shall 
have the authority to fix such penalty as in his judgment 
shall best fit the breach. The President shall further have 
the power to dissolve a tie vote of a committee acting for 
the Association. The President shall appoint all officials 
who are to be compensated by the Association. 

Withdrawal From Membership 

35. Any member of this Association, finding himself, 
themselves or itself unable to meet the obligations it has 
assumed, may apply to the Association for permission to 
dispose of its rights and franchise as a member of this 
Association to some other organization. In case this Asso¬ 
ciation shall consent to such withdrawal and shall elect 
such proposed organization to membership, such new mem¬ 
ber shall assume together with the rights and franchise of 
said retiring club, all the liabilities, responsibilities and 
obligations of the retiring member to the Association and 
the members thereof. Any such transfer shall be subject 
to the same rules and regulations as apply to any original 
application for a franchise. 

Termination of Membership 

36. The membership of any Franchise Holder and/or 
club may be terminated in the following events: 

(a) Its resignation duly accepted. 

(b) Playing any game of Basketball with any club that 
is disqualified or ineligible under the Constitution. 
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(c) Failure to present its team at tiie time and place 
appointed to play any championship game, unless caused 
by unavoidable accident. 

(d) Offering, agreeing, conspiring or attempting to lose 
any game of Basketball or for failing to immediately ex¬ 
pel any player, club official or officer who shall be proven 
guilty of offering, agreeing, conspiring or attempting to 
lose any game of Basketball or of being interested in any 
pool or wager thereon. 

(e) Disbandment of its organization or team during the 
championship season. 

(f) Failing or refusing to fulfill it contractual obliga¬ 
tions. 

(g) Failing or refusing to comply with any lawful re¬ 
quirement or requirements of the Board of Governors. 

(b) Wilfully violating any provision of this Constitution 
or any legislation or playing rules made in pursuance 
thereof. 

(i) Trial of the issues presented by any of the above 
shall be by the Board of Governors subject to such rules 
as to evidence and hearings as it may establish with full 
power in the premises. j 

Penalties for Defaults by Franchise Holders , 

43. Any club or Franchise Holder which refuses or neg¬ 
lects to pay any sum of money or to comply with any lawful 
demand within fifteen days after the receipt of notice from 
the President, or Board of Governors requiring it to do so, 
shall be liable to have its rights as a member of this Asso¬ 
ciation forfeited and be subject to the imposition of such 
f .ne or penalty as the Board of Governors may see fit to 
inflict. 

Contracts With Players 

49. An agreement between a club and a player made by 
telegraph or writing shall constitute a valid preliminary 
contract, hut before such player shall be eligible to play 
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in any championship game he shall sign a contract in the 
form prescribed and adopted by the Association which 
shall contain all the terms of employment and must not 
provide transportation costs to the player for his trip home 
at the conclusion of the season. 

Intra-Association Transfer of Players 
And Apportionment of Salaries 

61. In the event that the contract of a player is trans- 
fered by one club to another the salary of the player shall 
be proportioned on a per diem basis, the entire salary to be 
divided by the number of days in the schedule season of 
the Association not of the individual team participants in 
the transaction. The assignor club is to pay the salary on 
a per diem basis from the date of the first day of the sched¬ 
ule season to the date of execution of the transfer agree¬ 
ment. The assignee club is to be responsible for the salary 
of the player from the date following to the conclusions of 
the season. The assignee club shall assume all the obliga¬ 
tions of the assignor club which shall appear on the player’s 
contract as though the contract had been originally en¬ 
tered into by it with the player and shall not be liable for 
any other provision unless there is written evidence of the 
fact that the assignee club is aware of and has agreed to 
assume the same. 

70. The President shall file all the documents signed by 
players, and also transfer agreements, which shall be made 
on forms furnished by the Association. 

Disbandment of Clubs 

86. Whenever a club in this Association shall disband or 
in any manner lose its membership in this Association, the 
same shall operate as a release of all claims to all players 
then under contract to said club and title to the contracts 
of said players shall thereby vest in the Association to be 
disposed of in such a manner as the Board of Governors 
mav determine. 
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Non-Payment of Salabies 

a 87. If a club defaults in the payment of salary due any of 

its players according to the terms of his contract as duly 
filed with the Association, the President of the Association 
may, upon being requested to do so by said player, prompt¬ 
ly pay same out of the funds of the Association and title to 
said player shall thereupon become the property of the 
Association. 

Rulings of the Court Below 

63 Mr. Dill: He said it wouldn’t be possible to do 
all those thing and play under the contract. I think 
he is right, but we maintain that those matters were as¬ 
sumptions that aren’t consistent with the practical mat¬ 
ter, so I will just take an exception, Your Honor. 

The Court: All right. I have asked you what you would 
like specifically to ask him by way of further questioning 
so we will get straight what you have in mind. If you 
would rather not tell me that then I will rule that on his 
own testimony that as to the second year of the contract 
he has indicated that he was not able to perform under the 
contract; so that is where we are. 

I **•*#•*** • 

112 The Court: I thought I have already done it; I 

«■ don’t know if I have the right to do it. 

S I was attempting to hold as a matter of law— 

#•*#***•# * 

The Court: —that he was not entitled to recover for 

’ the season 1951-52. 

*••••**••## 

► 126 In the absence of the jury it has been stipulated 

between respective counsel that if there be any right 
to mitigation of damages that the figure of $2,863.62—is 
that the correct figure? 

* Mr. Campbell: I am 38 cents oil so we will not argue 
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about that; we accept that figure. 

127 The Court: And you accept that figure, Mr. Dill? 
Mr. Dill: Yes, sir. 

The Court: And utilizing that figure, together with the 
$6,129.43, and deducting the aggregate of those two figures 
from the $12,000, there would be due the plaintiff $3,006.95; 
and it is further stipulated that interest thereon be com¬ 
puted from March 1, 1951, at the rate of 6 percent. 
*#**##••#* 

Mr. Campbell: That is correct, reserving to the de¬ 
fendant objection to a finding that the defendant has 
broken the contract at all. 

The Court: That’s right; and reserving any of the 
objections which you have made heretofore. 

Mr. Dill: Which I would just now like to repeat, that 
we object on the ground that the question of mitigation 
is not properly a part of the case for the reason that he 
was not required to accept the offer of the Minneapolis 
club for the purpose of reducing damages. 

The Court: Before we bring the jury in, have you got 
anything further you would like to say, Mr. Dill? 

• •••*••••• 

128 Now, Mr. Dill, I understand that you are moving 
that the Court direct a verdict in this amount, sav¬ 
ing all legal points heretofore raised. 

Mr. Dill: With respect to mitigation, yes. 

The Court: Yes. 

Mr. Dill: Thank you. 

The Court: Then I will just state to the jury that they 
are to return a verdict in this amount, with interest. 

*#•*#•*•** 

The Court: Ladies and gentleman, the Court is going 
to direct that you return a verdict in conformity with what 
the Clerk will now state to you. WLen that is done you will 
state it to be your verdict. 

• ••••••••• 
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QUESTIONS PRESENTED 

After the trial judge held as a matter of law that in a 
professional basketball player’s suit for breach of his em¬ 
ployment contract that plaintiff-employee was entitled to 
recover because of the defendant-employer’s refusal to 
perform, was the trial judge in error in holding as a mat¬ 
ter of law that the plaintiff-employee had a duty to mini¬ 
mize damages when another member team of a nationwide 
basketball monopoly indicated that the plaintiff-employee 
might play for them if he agreed to play on their terms 
only? 

If the defendant-employer breaches its contract for the 
personal services of a basketball player and the plaintiff- 
player testifies that he was ready, willing and able to ful¬ 
fill the contract for the second year although in the Armed 
Services, should the trial judge have taken from the jury 
the question of the amount of recovery, if any, to which 
plaintiff vras entitled for the second year of the contract? 

Is the plaintiff-employee relieved of any duty to arbi¬ 
trate before suit where the contract arbitrator refuses to 
acknowledge requests for arbitration or to take any action 
to effect arbitration? 

Was the defendant-employer relieved of its acknowl¬ 
edged and undisputed written contract liability for two 
years employment at $12,000.00 per year merely because 
it disbanded its operations and went out of business? 
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JURIDICTIONAL STATEMENT 

In this suit, a complaint was filed on a case in law for 
more than $3,000.00 (J. App. page 2) and the Defendant 
was found within the District of Columbia. The District 
Court had jurisdiction under R.S.D.C. 763, Act of Febru¬ 
ary 27, 1877, 19 Stat. 253, chapter 69, section 2, 11 D.C. 
1951 Code 306. A final decision was issued by the Dis¬ 
trict Court (J. App. page 19) and this Court has jurisdic- 
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tion of the appeal under the Act of June 25, 1948, chapter 
646, 62 Stat. 929 USCA, Title 28, section 1291. (Amend¬ 
ment of October 31, 1951, Chapter 655, section 48, 65 Stat. 
726, did not make any changes pertinent here.) 

STATEMENT OF CASE 

This is a lawsuit brought by the plaintiff to recover the 
unpaid balance due him under a contract for unique per¬ 
sonal services which contract the defendant has consist¬ 
ently refused to perform. 

The defendant, M. J. Uline Co., Inc., for some time 
owned and operated a professional basketball team in the 
City of Washington, D. C., known as the Washington 
Capitols.* (J. App. pages 51-52). This team was a mem¬ 
ber of the only nationwide league of basketball teams 
known as the National Basketball Association. (J. App. 
pages 53-54). This sanctioned monopoly controlled the 
employment of all first line professional basketball play¬ 
ers engaged in league play. It is important in this case to 
realize that the defendant acted in conjunction with and as 
a part of this Association to relieve itself of liability and 
thwart the contractual rights of one of the outstanding 
ball players in the league. This is not just a case of a 
breach of contract by a ball team, it is actually one by a 
national monopoly. 

The plaintiff is Richard D. Schnittker, who, having 
achieved widespread recognition for amateur basketball 
at Ohio State University (J. App. page 23) as a member of 
the All-America team, became a professional player. His 
first experience with professional basketball was playing 
for the defendant on the “Caps”. (J. App. pages 23-24). 
The defendant engaged plaintiff to play the seasons of 
1950-51 and 1951-52 for the sum of $12,000.00 per season. 
(J. App. page 6). 

The contract which the parties entered into covering 
these seasons is one which, though similar to those used 

* Sometimes referred to in the record as the Caps, team, member or Clob. 
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throughout the professional basketball business and though 
entitled “National Basketball Association Uniform Player 
Contract’’ (J. App. page 6) actually was a special con¬ 
tract conceding certain valuable concessions to the plaintiff 
and not made to any other player in the league. (J. App. 
page 56) Under this contract, the plaintiff and defendant 
agreed to be bound by the Constitution and By-Laws of 
the National Basketball Association (J. App. page 14) the 
important provisions of which may be found, along with 
the entire contract between plaintiff and defendant, in the 
Joint Appendix. Therefore, this is not simply a contract 
with the defendant, but a contract with the entire nation¬ 
wide basketball monopoly. 

Pursuant to this contract, the plaintiff played basket¬ 
ball from the Fall of 1950 until the 9th day of January, 
1951. (J. App. page 24). The defendant’s vice president, 
Mr. Robert Foster, testified that plaintiff was the most 
willing player in the club and that his athletic conduct was 
superior. (J. App. page 57). During this period, the 
plaintiff fully and faithfully performed his duties under 
the contract and the defendant made payments of the sum 
of $6129.43 as salary under the contract. (J. App. page 27). 

On the 8th of January, 1951, however, the plaintiff was 
verbally notified that the Club was being disbanded by the 
defendant because of financial losses due to lack of patron¬ 
age. (J. App. page 24). The Washington Capitols ceased 
any further operations after that date and have, ever since, 
refused to make any payments to the plaintiff under the 
contract for the balance of the 1950-51 season and the en¬ 
tire 1951-52 season. (J. App. page 27). The defendant 
claims that all of its contracts were automatically assigned 
to the National Basketball Association by virtue of that 
organization’s Constitution and By-Laws, and, therefore, 
that the defendant is relieved of all liability on its contract 
with the plaintiff. (J. App. page 16) This Association, 
through its president, has utterly failed to acknowledge 
plaintiff’s claims or to give him any relief. (J. App. page 
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33) On the contrary, through the monopolistic control 
exercised by the league in conjunction with the other mem¬ 
bers of the association, the plaintiff has been consistently 
denied his rights under the contract (J. App. pages 64-65). 

Subsequent to the oral notification of disbandment, the 
plaintiff made demand upon the defendant for the sums 
due him (J. App. page 27) but the defendant insisted that 
the contract had been assigned to the league. (J. App. 
page 58). However, the plaintiff never has received any 
notification from the league that such was the case. (J. 
App. page 33). On February 14, 1951, the plaintiff, 
through his attorney, sent a telegram to Mr. Maurice 
Podoloff, the President of the National Basketball Asso¬ 
ciation in New York City. (J. App. page 26). This tele¬ 
gram said in part: 

“• * * * He is and has been since the Washington 
team disbanded ready to report for service to any 
authorized member of the National Basketball Asso¬ 
ciation which will honor the obligation of his contract. 
He insists upon payment of the obligations of his con¬ 
tract so long as he is ready, willing, and able to play 
basketball as he is today. Please advise who will pay 
the amounts due and accruing and when he may ex¬ 
pect payment . . . .” (App. page 71). 

No reply was ever received to this telegram. (J. App. 
pages 33-34). Plaintiff then made numerous attempts to 
reach Mr. Podoloff by telephone but always without avail. 
(J. App. page 25). Plaintiff again presented his claim 
in a letter ot Podoloff dated May 19, 1952, which again 
went without the courtesy of a reply. (J. App. page 72). 
The defendant’s vice-president Foster, who was also a 
social acquaintance of the plaintiff and his wife, (J. App. 
page 67) made numerous attempts to make contact with 
Podoloff with regard to the plaintiff’s situation. (J. App. 
page 65) When he did finally succeed in reaching Podoloff 
he was informed that something would be done about it. 
(J. App. page 65). Of course, it never was. (J. App. page 
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66). At no time has plaintiff received anything in writing 
from anyone in regard to the abandonment of the team, 
his status with the defendant and the league, where and 
for whom he was to play, or anything regarding the dis¬ 
position of his contract with the defendant. (J. App. 
page 33). 

When informed by Foster that the “Minneapolis Lak¬ 
ers” basketball team had “picked up the rights” to his 
contract, although never having had any official confirma¬ 
tion of the veracity of this, the plaintiff, on his own initia¬ 
tive, contacted a representative of the Minneapolis team. 
(J. App. page 27). He was told then that the “Lakers” 
would pay him for playing at the rate of $7,000.00 for the 
balance of the 1950-51 season, (J. App. page 27) and that, 
as to the terms of a contract, he would play basketball for 
the “Lakers” at their terms or he would not play at all. 
(J. App. page 28). This was confirmed by the testimony 
of Mr. Foster, the defendant’s vice-president, as follows: 

Q. And, in fact, Winters said that he would not pay 
any sum of money to Schnittker unless he played 
basketball for him on Winter’s terms, is that right? 

A. Yes, sir; that is right. 

Q. He said that to you personally? 

A. Yes, sir. 

Q. Did he name those terms? 

A. No, he did not. 

Q. Didn’t he say how much he would pay? 

A. No. 

Q. For his services? 

A. No, sir; he didn’t. 

(J. App. page 66). 

These terms were never spelled out and could have de¬ 
stroyed many of the rights obtained in his contract with 
the defendant. Plaintiff refused to play for Minneapolis 
because they never accepted the obligations of his contract 
and because to have played would have accomplished a 
novation due to the monopolistic character of this organi- 
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zation, and thus released the defendant from its obliga¬ 
tions. (J. App. pages 64-65, 67). 

Thus, at no time pertinent to this suit did the “Lakers”, 
any other team or did the league offer or agree to continue 
and assume the contract plaintiff had with the defendant. 
(J. App. page 35). The above statement by Minneapolis 
that they would pay at the rate of $7000.00 per season 
when his contract with the defendant was at the rate of 
$12,000.00 per season w*as still not even an offer since the 
Minneapolis team reserved the right to dictate all of the 
other terms and conditions of his employment as a basket¬ 
ball player. (J. App. pages 66, 28). Therefore, the plain¬ 
tiff was unable to obtain similar employment elsewhere 
because the basketball monopoly would not recognize the 
obligations of his contract. 

The basketball season for the first year of the contract, 
1950-51, ended on March 19, 1951 (J. App. page 70) and 
the plaintiff was inducted into the Armed Forces some ten 
days later. (J. App. page 29). The evidence was uncon¬ 
tradicted that plaintiff was ready, willing and able to com¬ 
pletely perform his contract for the balance of the 1950- 
51 season. 

Regarding the second year of the contract, i.e., the 
season of 1951-52, the plaintiff testified that, although he 
was in the Armed Forces, he was stationed at Fort Meade, 
Maryland. (J. App. page 29). His duties there included 
being an M.P. but primarily were concerned with being 
an instructor in physical training and a coach of the base 
basketball team. (J. App. page 29). Plaintiff further 
testified that he lived off the post in Laurel, Maryland, and 
that his working day was from 7:30 in the morning to 
4:30 in the afternoon. (J. App. page 30). During this 
entire season, the plaintiff did actually play basketball on 
numerous occasions for a team organized by Mr. Foster, 
the vice-president of the defendant corporation. (J. App. 
pages 31-32). On these occasions, plaintiff was paid $50.00 
per game. (J. App. page 31). Further testimony showed 
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that plaintiff could and did obtain leaves in order to play 
basketball (J. App. page 31) and that there were other 
men in the service who also played professionally for 
various basketball teams. (J. App. page 31). 

Thus, this case is a simple lawsuit on a contract where 
the plaintiff was ready, willing and able to perform his 
duties and obligations for the balance of the season of 
1950-51 and for the season of 1951-52. 

At the trial, held on the 24th and 25th of February, 
1954, in the District Court before Judge Richmond B. 
Keech and a jury, the only witness was the plaintiff. A. 
deposition taken of Mr. Robert U. Foster, vice-president 
of the defendant corporation, was read into the transcript 
as part of the plaintiff’s case in chief and appears in the 
Joint Appendix. 

The defendant offered no witnesses and no evidence at 
the trial of the cause. 

The trial judge held as a matter of law: 

A. That plaintiff was entitled to recover on the con¬ 
tract ; 

B. But, that for the first year of the contract, the 

1950- 51 season, the plaintiff should have minimized 
the defendant’s damages by accepting employ¬ 
ment with the Minneapolis “Lakers” team, even 
though that organization did not offer to fulfill the 
contract as to price or any other terms; 

C. And that for the second year of the contract, the 

1951- 52 season, because of his service in the Armed 
Forces, the plaintiff was not entitled to a jury de¬ 
termination of his readiness, ability and willing¬ 
ness to perform any or part of the contract and, 
therefore, plaintiff was not entitled to any com¬ 
pensation whatsoever for the second contract year. 
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STATEMENT OF POINTS 

1. The trial judge should not have ruled, as a matter 
of law, that plaintiff was obligated to reduce defendant’s 
damages when the only employment he could have possibly 
negotiated was at a reduced rate on entirely new terms 
involving forfeiture of his rights to recover under the 
original contract because of a novation. 

2. The trial judge should have concluded, as a matter 
of law, that under the circumstances there was no neces¬ 
sity to minimize the defendant’s damages for the first year 
of the contract. 

3. The trial judge should have determined that, since 
there was no evidence introduced that the plaintiff was 
unable to perform the second year of the contract while 
evidence was shown that plaintiff did perform similar work 
for the defendant during that period, that, as a matter of 
law, the plaintiff was entitled to recover on the entire 
second year of the contract, or at least that the question 
should have been submitted to the jury. 

SUMMARY OF ARGUMENT 

The plaintiff maintains that this is a relatively simple 
case for the recovery of the amount due under a contract 
for unique personal services. The plaintiff fully and faith¬ 
fully performed his contract until breach by the defendant, 
and the plaintiff was ready, willing and able to perform 
the remainder, but the defendant has consistently refused 
to honor its contractual obligations. The court should have 
held, as a matter of law, that the plaintiff had the ability 
to perform during the second contract year. It was error 
to rule, as a matter of law, that plaintiff was unable to 
perform due to his service in the Armed Forces because of 
the uncontradicted evidence that plaintiff actually did sub¬ 
stantially perform. 

The plaintiff, further, met all conditions necessary to 
recovery. He made every attempt humanly possible to 
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contact the President of the National Basketball Associa¬ 
tion so that the matter could be arbitrated in accord with 
the contract. However, the President persisted in his 
refusal to reply. The plaintiff had no duty to relinquish 
his rights under the contract in order to minimize the 
defendant’s damages. His only duty was that which a 
reasonable and prudent man would have had. Thus, there 
was no necessity for the plaintiff to negotiate a contract 
with another member of the same basketball association 


at a reduced salary which would have accomplished a nova¬ 
tion and the subsequent loss of his rights under the original 
contract. It was, therefore, error for the trial judge to 
rule as a matter of law that plaintiff should have minimized 
the damages. Further, it was error because the burden 
of proving minimization of damages is on the defendant 
and the defendant offered no such proof. The trial judge 
should have instructed the jury to disregard the question 
of minimization of damages. 

In spite of the willingness of the plaintiff, the defendant 
refused to perform. There clearly was no assignment of 
the contract, as the defendant claims, because no purported 
assignee ever accepted such assignment as there might 
have been. Furthermore, the plaintiff never gave his 
assent which is necessary in a contract for personal serv¬ 
ices. Even if there was an automatic assignment by virtue 
of the Constitution and By-Laws of the National Basket¬ 
ball Association such assignment was one of the defend,- 
ant’s rights only. The defendant’s duties were delegated 
hut no other person or club has ever indicated a willing¬ 
ness to accept them. Further, the provisions of the Con¬ 
stitution and By-Laws of the National Basketball Associa¬ 
tion do not operate as a release of the defendant’s liabilities 


because there is no wording 


which permits of such an 


interpretation. 


Thus, in spite of many points raised to becloud the issue, 


the case remains a simple one. The plaintiff is entitled 


to recover for the defendant’s breach of contract. To 
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permit the defendant to be relieved of all of its liabilities 
by merely quitting and then claim that some other member 
of this monopolistically controlled professional basketball 
association is liable would be manifestly unfair and con¬ 
trary to the fundamental precepts of contract law. 

It is respectfully submitted that the plaintiff should be 
entitled to recover the full amount due and unpaid on the 
contract with the defendant. 

ARGUMENT 

A. Plaintiff was Ready. Willing and Able to Perform 

As has been stated, this suit is based on a contract for 
personal services. These services, however, were not those 
required under an ordinary employment contract. The 
services require not only an extremely high degree of skill 
but also that combination of talent, physical co-ordination 
and intelligent leadership which is peculiar to so few and 
yet so necessary for an outstanding professional basket¬ 
ball player. Mr. Foster, the defendant’s vice-president, 
testified that plaintiff performed his duties under the con¬ 
tract with devotion and “probably more that anyone else 
in the ball club” was ready, willing and able to play bas¬ 
ketball throughout the 1950-51 season. (J. App. page 57). 
This 1950-51 season was concluded prior to the time when 
the plaintiff w r as inducted into the Armed Forces on March 
29, 1951. Therefore, as the facts clearly show, the plain¬ 
tiff was fully capable of performing his duties under the 
contract for the first season. 

Because of the unique skill required of a basketball 
player, the various professional teams made every attempt 
to obtain players’ services even though the men were in 
the Armed Forces. Thus, during the 1951-52 season, many 
of the professional players would play during their free 
time for various teams throughout the country. The de¬ 
fendant organized a team during this season. It was known 
as the Washington Capitols but was a member of a dif¬ 
ferent league, the American Basketball Association. Mr. 
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Foster testified that he offered plaintiff $50.00 per game 
to play during this 1951-52 season. (J. App. pages 67-68). 
The plaintiff testified that because he had comparatively 
regular hours in the Army and since he lived off the base, 
it was possible for him to do this. The plaintiff further 
testified that he did, in fact, play almost all of the games 
scheduled by the defendant during that season even travel¬ 
ing as far as Bridgeport, Connecticut. 

Therefore, it is quite evident from the uncontradicted 
testimony of the plaintiff and from the testimony of the 
defendant’s vice-president, that plaintiff could have per¬ 
formed his contract during the second season substan¬ 
tially, at the very least, and perhaps even fully. However, 
in spite of all this evidence, the trial court held as a 
matter of law that the plaintiff could not have performed 
his contract. In Meherin v. Meherin, 93 C.A. 2d 459; 209 
P 2d 36 (1949), the court held that the fact that the plain¬ 
tiff had entered the armed forces was not, under the cir¬ 
cumstances sufficient to decide as a matter of law that there 
was an impossibilitiy of performance of a partnership 
agreement. Again, in Baumer v. Franklin County Distil¬ 
ling Co., Inc., 135 F 2d 384 (1943), the court held: 

“It has long been established law that one who by his 
own action has rendered himself incapable of perform¬ 
ing a contract, may not sucessfully plead impossibility 
of performance in defense of his breach.” 

See also Somers v. Tayloe, 2 Cranch, C. C. 138; 22 F. C. 
790 (1817). Certainly, in the face of such overwhelming 
evidence that plaintiff did actually play more than a sub¬ 
stantial number of professional games during the second 
season and since the defendant offered no evidence to re¬ 
but this, the court should have ruled, as a matter of law, 
that the defendant could have performed the second con¬ 
tract year and that, therefore, he was entitled to recover 
his salary for that year less the amount actually earned in 
the above games. To rule that the plaintiff could not have 
performed as a matter of law was manifest error. 
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B. Plaintiff Fully Met All Obligations and Conditions Precedent 

to Recovery 

(1) Efforts to Arbitrate 

The contract has an arbitration clause (para. 20, J. App. 
page 14) which states that in case of a dispute between 
the Player and the Club, the same shall be referred to the 
President of the Association as an arbitrator. After hav¬ 
ing been notified by defendant that the Club was to be 
disbanded and after making demands for his salary in 
writing, the plaintiff then turned to the President of the 
National Basketball Association, Mr. Maurice Podoloff. 
As before stated, plaintiff, through his attorney, sent a 
telegram on February 14, 1951 to Podoloff advising that 
he was ready, willing and able to play basketball and re¬ 
questing advice as to who was going to fulfill the obliga¬ 
tions of the contract. (J. App. page 71). Again, on May 
19, 1952, the plaintiff wrote Podoloff advising again that 
he had not received payment. (J. App. page 72). In addi¬ 
tion to these attempts, the plaintiff tried on many occasions 
to reach Mr. Podoloff by telephone without success. Mr. 
Foster testified that he tried to reach Podoloff with regard 
to plaintiff's situation “at least 12 times" and further 
testified, “Podoloff promised me on each occasion that I 
talked to him, and I believe in a letter one time, that he 
would take the matter up—in fact, I believe I sent you a 
copy of the letter—at a subsequent meeting of the league, 
and that there would be some disposition made of it." (J. 
App. page 65). None of these attempts at communication 
urging the President of the league to make some disposi¬ 
tion of the matter ever met with any success. Although 
the plaintiff and defendant were bound by the contract to 
arbitrate, the arbitrator refused to acknowledge his con¬ 
tractual obligations but, because of the refusal to act or 
recognize rights and duties by the delegated arbitrator, no 
arbitration occurred. 
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To claim, as the defendant has done, that the lack of 
arbitration is a bar to the prosecution of the suit is error. 
In the case of American Trading Co. v. Steele, 274 F. 779 
(1921), where the dispute over a personal service contract 
was submitted to arbitration but the arbitrator failed to 
make an award, the court held: 

j 

“There is nothing definite in either finding; nor is 
there any adjustment or settlement of the matters 
referred for arbitration. In other words, the award 
settles practically nothing of the controversy submit¬ 
ted by the parties for adjustment. The disposition 
under the award must be sufficiently definite and ex¬ 
act that nothing further remains to fix the rights and 
obligations of the parties under the submission, and 
that the party against whom it is made can perform 
or pay it without further ascertainment of rights or 
duties; otherwise, it is void. 5 Corpus Juris. 139. The 
award of the arbitrator is therefore not a bar to the 
present action.” 

See also Gattliff Coal Co. v. Cox, 142 F. 2d 876, (1944) and 
jRed Cross Line v. Atlantic Fruit Co., 264 U. S. 109,121. 

(2) Efforts to Minimize Damages 

There is no doubt that the general rule of law is that 
the injured party must expend reasonable effort and en¬ 
deavor to minimize the damages of the party at fault. See 
Warren v. Stoddard, 105 U. S. 224 (1881). It is also true, 
however, that the burden of alleging and proving the 
minimization of damages is upon the defendant. In Leather- 
berry v. Odel, Ragen & Co., 7 Fed. 641 (1881), the court 
said: 

“This question of reasonable diligence is a question 
of fact for the jury, and the burden of proof is upon 
the defendants as they must rebut the prima facie pre¬ 
sumption in favor of the plaintiff. She is required 
only to have used reasonable diligence in obtaining 
employment in business of the same kind, or similar 
to that mentioned in the contract.” 
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This case has been continually followed and approved. 
See: American Trading Co. v. Steele, supra; In Re Moran, 
299 F. 222 (1924): Crillo v. Curtola, 91 Cal. App. 2d 263; 
204 P. 2d 941 (1949); Sanders v. Scherdey Prod. Co., 108 
F. 2d 23 (1939); State, ex rel Freeman v. Sierra County 
Board of Education, 49 N.M. 54, 157 P. 2d 234, (1945). 

In the case at bar, the defendant offered no evidence 
or testimony whatsoever. Thus, this burden of proof, 
which amounts to an affirmative defense, was never met 
or fulfilled by the defendant. Judge Cardozo, while on the 
New York court, stated in McClelland v. Climax Hosiery 
Mills, 252 N.Y. 347, 169 N.E. 605 (1930): 

“The statement is made not infrequently in treatise 
and decision that a servant wrongfully discharged is 
‘under a duty’ to the master to reduce the damages, 
if he can. The phrase is accurate enough for most 
purposes, yet susceptible of misunderstanding, if em¬ 
phasized too sharply. American Law Institute, Tenta¬ 
tive Restatement of the Law of Contract, #328. The 
servant is free to accept employment or reject it ac¬ 
cording to his uncensored pleasure. What is meant by 
the supposed duty is merely this; That if he reason¬ 
ably reject, he will not be heard to say that the loss 
of wages from then on shall be deemed the jural con¬ 
sequence of the earlier discharge. He has broken the 
chain of causation, and loss resulting to him there¬ 
after is suffered through his own act. It is not damage 
that has been caused by the wrongful act of the 
employer.” 

Even if this burden of proof had been met by the defend¬ 
ant, the law is also clear that plaintiff was not required 
to play for the Minneapolis Lakers. The general rule mak¬ 
ing it necessary for the injured party to minimize dam¬ 
ages is qualified because he need only exercise reasonable 
diligence in seeking or accepting other employment. As 
stated in The Thomas P. Sheldon, Tha S. L. Watson, 113 
Fed. 779 (1902) mod. in 118 F. 945: 

“The rule of Warren v. Stoddart requires reasonable 
conduct on the part of one whose legal rights have been 
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violated; but it should not be invoked by a defendant 
as a basis for critical examination of the conduct of 
the injured party, or merely for the purpose of show¬ 
ing that the injured person might have taken steps 
which were wiser or more advantageous to the de¬ 
fendant. Keasonably prudent action is required!; not 
that action which the defendant, upon after-thought, 
may be able to show would have been more advan¬ 
tageous to him.” 

In the instant case, the defendant has claimed that when 
the 'Club was disbanded, all rights and duties of the: Club 
in or to the players automatically reverted to and vested 
in the National Basketball Association. Although it will 
be shown later that such claim is legally wrong, it is im¬ 
portant here in reflecting upon the motives and actions of 
the plaintiff. Because the rights of the plaintiff had sup¬ 
posedly become the property of the League, for the plain¬ 
tiff to have signed a new contract with another team in 
that league could have effected a novation of the original 
contract. This would have resulted in a loss of plaintiff’s 
rights under the contract with defendant. Griffin v. Brook¬ 
lyn Ball Club, 73 N.Y.&. 864 affirmed without opinion in 
174 N.Y. 535, was a case where a baseball player was 
hired by the defendant for $3500.00 per season. As in this 
case, the contract gave the defendant the right to assign 
the contract and plaintiff’s services thereunder to any 
other club or association belonging to the National League, 
and upon acceptance of such assignment by such other 
league member, said contract became binding upon it and 
upon plaintiff. Further, as in this case, plaintiff had no 
right while the contract existed to engage, or even treat 
with reference to engaging his services to any other club 
without the consent of the defendant or its assigns and 
that if he violated this provision he was subject to ex¬ 
pulsion which then debarred him from playing in any club 
in the National League. Before the season commenced, 
Brooklyn assigned plaintiff’s contract to the Cleveland 
team. The Cleveland team notified plaintiff to report and 
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11 arrange the adjustment of his salary.” Cleveland made 
it clear that it would not pay the amount of salary agreed 
upon between the plaintiff and defendant. In this case, the 
court held: 

“But certainly, if a player should adopt and act upon 
an assignment of his contract by one club with full 
knowledge that the acceptance by the other club was 
qualified and subject to an adjustment of salary, he 
would undoubtedly do so at the risk of his legal rights 
with the first club. Such conduct upon his part under 
one of these contracts would, or at the very least 
might, so far release his original employer that if the 
purchasing club finally refused to give an equal salary 
he would be without remedy. Plaintiff was not bound 
to incur any such peril as this, and, in our judgment, 
was justified in refusing to recognize or be bound by 
the assignment in question.” 

In the above case, the Cleveland team then attempted 
to assign the plaintiff’s contract to the St. Louis Club. 
On the question of mitigation of damages, the court held: 

“. . . Upon the second point of plaintiff’s obligation 
to reduce damages by accepting other employment, 
it might seem, at first, that he was derelict in not 
accepting the offer of the Cleveland or St. Louis clubs 
for this purpose. The salary offered by each was 
much larger than that earned in the employment 
which he did accept. Some other considerations, how¬ 
ever, must be borne in mind here. While defendant, 
under the contract, had a right to reserve and employ 
plaintiff for at least two years after the first one, this 
was entirely optional with it. He could not hold it 
against its will for but one year. Upon its breach of 
contract, therefore, his legal claims were for that 
period, and his obligations were limited to reducing 
damages for simply that one year. All of the offers 
by the other clubs involved contracts containing pro¬ 
visions giving them this same right of reserving and 
holding him for at least two additional years at a re¬ 
duced salary. He was not bound to accept the prof¬ 
fered employment under such circumstances.” 
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This is effectively the same fact situation as the case 
at bar. The plaintiff here was under the same duty not 
to deal with or contract with other clubs, (para. 18, J. 
App. page 11), the “Lakers” stated that they would not 
pay the salary of the contract but rather a lesser sum, 
and that plaintiff would have to play at the “Lakers” 
terms. The plaintiff would have had to accept a new con¬ 
tract which would have been different from his contract 
with the “Caps” and, most important, would have ef¬ 
fected a novation because again he would have been re¬ 
quired to be bound by the terms of the Constitution and 
By-Laws of the National Basketball Association. This 
time the contract would have been with another branch 
of this monopolistic organization, the “Lakers”. But 
nevertheless, a new contract would have released the de¬ 
fendant from its obligations because in terms of control 
and liabilities the league and the member teams are nearly 
indistinguishable. 

It is clearly not the duty of a reasonable man to nego¬ 
tiate a new contract with the “Lakers” and thereby prob¬ 
ably relinquish all of his rights under the contract with 
the defendant. See Raff Co. v. Murphy, 110 Con. 234 
(1929) where the court held that the plaintiff was not 
under an obligation to sacrifice any substantial right of 
its own in order to minimize the loss of the defendants, 
citing Hollerbach & May Contract Co. v. Wilkins, 130 Ky. 
51, 59; 112 S.W. 1126. See also Rathborne, Hair & Ridge¬ 
way Co. v. Williams, 59 F. Supp. 1 (1945). 

The trial court ruled as a matter of law that plaintiff 
was under a duty to minimize damages (Tr. pages 126- 
129). From the above, it becomes obvious that the trial 
judge should have ruled as a matter of law that the plain¬ 
tiff had no obligation to minimize damages by negotiating 
a new contract with the same monopoly. At the very least, 
he should have instructed the jury not to consider the 
matter because defendant failed to produce any evidence 
in support of its claim. 



C. The Defendant Has Failed and Refuses to Perform 

Under the terms of the contract, the defendant, under 
certain conditions, had the right to terminate (J. App. 
page 11) but it did not choose to attempt this method of 
avoiding its obligations and makes no claim that termina¬ 
tion was permissible or attempted. 

The defendant claims that it is relieved of any obliga¬ 
tions or liabilities under the contract by the supposed 
vesting of the contract in the National Basketball Associa¬ 
tion. Under paragraph 21 of the contract (J. App. page 
14) the plaintiff and defendant agreed to be bound by the 
Constitution of the National Basketball Association. The 
defendant’s vice-president testified (J. App. pages 54-63) 
that its membership in the association was terminated 
due to its own resignation under Article 36 of the Consti¬ 
tution and By-Laws (J. App. page 18) and that, there¬ 
upon, all of its player contracts were assigned to and 
vested in the Association by virtue of Article 86 which 
reads as follows: 

“Disbandment of Clubs 

86. Whenever a club in this Association shall disband 
or in any manner lose its membership in this Associa¬ 
tion, the same shall operate as a release of all claims 
to all players then under contract to said club and 
title to the contracts of said players shall thereby vest 
in the Association to be disposed of in such a manner 
as the Board of Governors may determine.” (J. App. 
page 76) 

The defendant claims that this provision relieves it of any 
liability or obligation whatsoever with regard to its re¬ 
sponsibilities to its players. That this is not so is quite 
obvious from other Articles of the same Constitution and 
By-Laws. Article 35 appears as follows: 

“Withdrawal From Membership 

35. Any member of this Association, finding himself, 
themselves or itself unable to meet the obligations it 


has assumed, may apply to the Association for permis¬ 
sion to dispose of its rights and franchise as a mem¬ 
ber of this Association to some other organization. 
In case this Association shall consent to such with¬ 
drawal and shall elect such proposed organization to 
membership, such new member shall assume together 
with the rights and franchise of said retiring club, all 
the liabilities, responsibilities and obligations of the 
retiring member to the Association and the members 
thereof. Any such transfer shall be subject to the 
same rules and regulations as apply to any original 
application for a franchise.” (J. App. page 74) 

And Article 61 is as follows: 

“Intra-Association Transfer of Players and 
Apportionment of Salaries 

61. In the event that the contract of a player is trans¬ 
ferred by one club to another the salary of the player 
shall be proportioned on a per diem basis, the entire 
salary to be divided by the number of days in the 
schedule season of the Association not of the individ¬ 
ual team participants in the transaction. The assignor 
club is to pay the salary on a per diem basis from the 
date of the first day of the schedule season to the date 
of execution of the transfer agreement. The assignee 
club is to be responsible for the salary of the player 
from the date following to the conclusions of the 
season. The assignee club shall assume all the obliga¬ 
tions of the assignor club which shall appear on the 
player’s contract as though the contract had been 
originally entered into by it with the player and shall 
not be liable for any other provision unless there is 
written evidence of the fact that the assignee club is 
aware of and has agreed to assume the same.” 

(J. App. page 76) 

From the above two Articles it is manifestly clear that 
it is the consistent practice and policy of the National 
Basketball Association that when either a club membership 
or a player’s contract is assigned it must be accepted by 
the assignee. It is only when such acceptance is made 
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that the assignee becomes liable for the duties, obligations 
and liabilities of the assignor club, and until that time 
those duties, obligations and liabilities remain with the 
assigning club. The defendant’s vice-president testified 
as to other teams picking up the defendant’s players’ con¬ 
tracts : 

“Q. Now, it is also part of the rules and constitution 
of the association that when they pick up a player’s 
contract they assume the obligations of that contract; 
is that right? 

A. Yes, sir. 

Q. But that is entirely voluntary on their part 
whether or not they will take the obligation of the 
contract, isn’t it? 

A. No, sir, I don’t think it is voluntary. It is in the 
contract. If they pick up the contract they are bound 
by the same terms as though it had been signed by 
them originally. 

Q. You don’t know who picked up Dick’s contract, 
of your own knowledge, do you? 

A. No.” (J. App. pages 64-65) 

Obviously, the defendant itself realized that if the con¬ 
tract with the plaintiff was assigned there must be ac¬ 
ceptance by some other organization. There is no evidence 
that anyone ever agreed to assume the duties of the 
defendant. 

Under the Constitution of the Association, each member 
is required to put up a bond with the Association. Foster 
testified that the defendant posted a bond in the amount 
of $35,000.00 (J. App. page 60) The purpose of this bond 
is spelled out in Articles 43 and 87 of the Constitution 
and By-Laws: 

“Penalties fob Defaults by Franchise Holders 

43. Any club or Franchise Holder which refuses or 
neglects to pay any sum of money or to comply with 
any lawful demand within fifteen days after the re- 
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ceipt of notice from the President, or Board of Gov¬ 
ernors requiring it to do so, shall be liable to have its 
rights as a member, of this Association forfeited and 
be subject to the imposition of such fine or peiialty 
as the Board of Governors may see fit to inflict.” (J. 
App. page 75) 


1 ‘Non-Payment of Salaries 


due 


87. If a club defaults in the payment of salary 
any of its players according to the terms of his contract 
as duly filed with the Association, the President of the 
Association may, upon being requested to do so by said 
player, promptly pay same out of the funds of the As¬ 
sociation and title to said player shall thereupon be¬ 
come the property of the Association.” (J. App. page 
77). 

Both of the above quoted Articles of the Constitution rec¬ 
ognize the duty of the Clubs to perform and honor the terms 
of their contracts with players. And yet the defendant 
claims that it has been relieved of all obligations by merely 
throwing up its hands and quitting. When the president 
of the league was approached about paying the plaintiff in 
accord with the above, no reply was ever received. This is 
again a demonstration of the monopolistic actions by the 
league and its members to prevent the plaintiff from ob¬ 
taining his rights. 

The effect of Article 86, when read in conjunction with 
the above Articles of the Constitution and By-Laws, is 
merely an indication of who has the right to pick up the con¬ 
tracts of a disbanding team, to avoid confusion and to in¬ 
sure equality among the teams remaining in the Associa¬ 
tion. It is solely a protective device for the other teams in 
the league, it in no way can be construed to relieve the dis¬ 
banding team from liability. 

Careful attention to the law will show that there never 
can be an assignment of a personal service contract unless 
and until there is an unqualified acceptance, not only by 
the assignee but also by the other party to the contract, in 
this case the plaintiff. The law substantiates the position 





22 


that the effect of the language of Article 86 is that the con¬ 
tracts shall vest in the Association only if the Association 
or one of its other member teams accepts them. It is mani¬ 
festly clear that even where permission to assign a contract 
is previously given, the assignor can assign only its rights, 
its duties are only delegated to the assignee who may or 
may not accept them. If the assignee fails to accept these 
duties unreservedly, then the liability for their perform¬ 
ance remains in the assignor. 

In Griffin v. Brooklyn Baseball Club, supra, there was 
the same general issue of assignment of a baseball player’s 
contract. The Brooklyn Club purportedly assigned to 
Cleveland and Cleveland then attempted an assignment to 
St. Louis. In this case, the court stated as follows: 

“We are to bear in mind that there is no evidence of a 
formal or legal acceptance of this assignment as be¬ 
tween the clubs of which plaintiff might take advantage. 
His only information upon this subject was in the na¬ 
ture of statements by the representatives of the Cleve¬ 
land Club of what it had done or would do in this re¬ 
spect. We are to measure his conduct in refusing to 
accept and act upon this purported assignment by these 
statements. From the very first they coupled with the 
acceptance of his services the idea of a readjustment 
and modification of salary. Taken together, they, the 
only means by which he could prove an acceptance of 
his contract by the Cleveland club, said, in substance: 
‘We have purchased your release. Come to Cleveland, 
and we doubtless can make a satisfactory adjustment 
of your salary.’ This did not amount to or prove such 
an acceptance of the obligations which defendant had 
assumed towards him as plaintiff was bound to recog¬ 
nize. Unless the Cleveland Club did accept the con¬ 
tract made by the Brooklyn club unqualifiedly and in 
all of its provisions, including the one relating to sal¬ 
ary, plaintiff was not bound by such assignment.” 

• «••••••• 

“. . . The defendant was in no binding way a party to 
this second assignment. Until the assignment its con¬ 
tract with plaintiff had been accepted by the Cleveland 
club, it had not lost its right to plaintiff’s services, 
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and under his contract with defendant, and under the 
constitution and by-laws of the National League, the 
latter had no right to negotiate with any other club 
for his services. If he had signed a contract with the 
St. Louis club upon a purported transfer before the de¬ 
fendant had in fact parted with its contract with him 
by reason of a sufficient acceptance by the Cleveland 
club of the assignment, he would have been liable to 
expulsion and blacklisting.” 

• * • * * # * • ! • 

“... In other words, defendant, planting itself squarely 
upon the provisions of the contract with it that it might 
make a transfer thereof, claimed that it had made such 
a transfer and was relieved of liability. There having 
been, as we hold, no legal or sufficient transfer and ac¬ 
ceptance, such claim and conduct upon the part of the 
defendant amounted to an unlawful refusal to fulfill its 
contract and to a breach thereof.” 

| 

The same is true in the instant case. The purported as¬ 
signment in this case did not relieve the defendant of lia¬ 
bility because there never was any acceptance by any other 
team or association. See also: Williston, “Contracts”, 
Rev. Ed. (1938), Sec. 419, et seq. 

Further, an assignment of a personal service contract 
is not valid unless the other party to the contract assents. 
In American Smelting R. Co. v. Bunker Hill <& S. Min. 
<fc Co., 248 Fed. 172, where the contract gave permission to 
both parties to assign, the court held: 

“The general rule is that the right of one party to a 
contract to its performance is assignable, unless the as¬ 
signment is unauthorized or forbidden by statute or 
by the terms of the contract itself. To this rule exist 
‘exceptions, and among them are contracts involving 
relations of personal confidence and contracts for per¬ 
sonal service. If reliance be had for performance 
upon the integrity, credit, or responsibility of a party, 
or confidence or trust be reposed in him personally, 
the contract is without assignability. And so it is if 
it be one for personal services, involving the exercise 
of knowledge, taste, or skill, for it is said to be con- 


i 


24 


sidered contrary to public policy that any person 
should exercise such control of the power of another 
to choose for whom he shall labor. 5 C.J. 874, 882, 
883. 

The exceptions are concretely stated in Pollock on Con¬ 
tracts (4th Ed.) 425, as quoted in Arkansas Valley 
Smelting Co. v. Belden Co., 127 U.S. 379, 388, 8 Sup. 
Ct. 1308, 1309 (32 L. Ed. 246): 

4 Rights arising out of contract cannot be transferred 
if they are coupled with liabilities, or if they involve 
a relation of personal confidence such that the party 
whose agreement conferred those rights must have 
intended them to be exercised only by him in whom 
he actually confided’ ” 

It would be exceedingly unfair and definitely contrary to 
the entire concept of contract law to hold that the defendant 
may relieve itself of all liability under this contract by 
merely abandoning the contract under Section 86, supra. If 
this were permitted, then orderly legal procedures would 
be violently upset by just such frauds as have been perpe¬ 
trated in this case. The defendant claims that the con¬ 
tract was assigned. Those to whom it supposedly was 
assigned have never indicated their acceptance of it and 
refuse to assume the liability of the obligations which rest 
upon the shoulders of the defendant. 

It, therefore, seems to be logical and equitable that in 
cases of assignment of personal service contracts, the as¬ 
signee must assume and accept the obligations of the as¬ 
signor in order to relieve the assignor of liability. No 
such acceptance was showm in the case at bar. Further, 
even for such assignment to be valid, because of the per¬ 
sonal and unique nature of the services, the other party 
to the contract must assent to the assignment and such 
assent must be more than the broad clause included in 
this contract between plaintiff and defendant. The de¬ 
fendant is attempting to relieve itself of liability by plac¬ 
ing the burden upon other members of this monopolistic 
organization. This organization has jointly acted to block 
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every effort by the plaintiff to obtain his rights. The de¬ 
fendant’s argument is somewhat similar to the right hand 
placing the blame on the left and saying that all along the 
head was responsible. 

Although basketball is a sport which, along with the other 
sports, has established monopolies which have been sanc¬ 
tioned by the courts, they are, nevertheless, not above the 
law. This organization, of which the defendant is a part, 
must be held responsible for its contracts and other legal 
duties. To claim, as the defendant has done, that it may 
calmly breach its contract and then point to other members 
of the same organization for liability, is absurd. Such a 
result would violate the fundamental precepts of contract 
and of all law, for it would leave a relatively defenseless 
individual at the mercy of an all powerful monopoly. 

D. Conclusion 

In conclusion, it is submitted by the plaintiff that this 
suit to recover on a unique personal service contract is 
for ascertainable damages due to an undisputed breach 
of contract by the defendant. The plaintiff was, at all 
times during the first contract year, ready, willing and 
able to perform. As has been shown, there was no duty 
on the plaintiff to minimize damages and negotiate a new 
contract which would have negated his right of recovery 
under the original contract because of a novation. There¬ 
fore, the trial judge should have ruled as a matter of law 
that the plaintiff was entitled to recover for the balance 
of the first contract season. 

The plaintiff testified that during the second year of 
the contract he, although a member of the Armed Forces, 
was on duty on a regular schedule and that, at the behest 
of the defendant, he played basketball on a per game basis 
during this period. The defendant never introduced any 
testimony to refute or rebut this and, therefore, the judge 
should have ruled that, as a matter of law, the plaintiff 
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was entitled to recover for the full second season. It was 
manifest error for the court to hold, as a matter of law, 
that the plaintiff could not have performed. At the very- 
least, the matter should have been determined by the jury. 

The evidence further showed that every attempt pos¬ 
sible was made to obtain the services of the President of 
the National Basketball Association to arbitrate the mat¬ 
ter in accord with the contract provisions. However, these 
attempts, by both the plaintiff and defendant, were to no 
avail. Under these circumstances, the lack of arbitration 
is no bar to the suit. The plaintiff cannot be penalized by 
the refusal of this monopoly to abide by its duties. 

The defendant has put itself into the position where it 
claims to be relieved of all of its contractual obligations 
by merely disbanding. That this is not so is not only ob¬ 
vious but just. The law of contract cannot permit an as¬ 
signor to relieve itself of its duties by claiming that it has 
assigned when there is no assignee willing to accept those 
duties. The National Basketball Association recognizes in 
its Constitution that the member clubs must honor their 
responsibilities and requires that a bond be posted to in¬ 
sure that they are met. In spite of this, however, the 
basketball monopoly has refused to promote the ethical 
and just practices outlined in its own Constitution. The 
league has made no effort to assist the plaintiff or to 
recognize that the defendant had failed to meet its con¬ 
tracts. On the contrary, the league, through its president, 
has been guilty of the most dilatory practices to further 
the ends of the defendant. This monopoly of one of the 
nations greatest sports should be required to fully and 
faithfully perform and meet its contractual obligations. 
The defendant as a part of this monopoly has attempted 
to completely relieve itself of all duty by its nefarious 
activities within its group. It is, therefore, respectfully 
requested that the plaintiff be given judgment for the 
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full amount due him under the contract for both seasons, 
together with his costs. 
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STATEMENT OF QUESTIONS PRESENTED 

1. Was plaintiff-employee under a duty to minimize his 
damages after breach of his contract of employment as a 
professional basketball player with the defendant-employer 
by accepting an offer to play for another professional 
basketball team at a lesser salary? 

2. Was the plaintiff-employee unable to perform his 
contract as a skilled professional basketball player after 
being drafted into the Army? 
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BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 

The statement of the case contained in the brief of 
appellant, The M. J. Uline Company (hereinafter called 
defendant) in Appeal No. 12,193 which has been consoli¬ 
dated for hearing with the instant appeal, contains a clear, 
correct and concise statement of the pertinent facts. In 
order to avoid repetition, the defendant respectfully sug- 
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gests that this statement be read as a counter-statement of 
the case in this appeal. 

SUMMARY OF ARGUMENT 

1. The trial court was correct in holding as a matter of 
law that plaintiff was under a duty to minimize his damages 
by accepting an offer to play professional basketball with 
the Minneapolis Team when the said offer was entirely 
satisfactory to plaintiff except as to price. 

2. The trial court was correct in holding as a matter 
of law that plaintiff was unable to perform his contract 
as a skilled professional basketball player after he had been 
drafted into the Army. This holding was based upon plain¬ 
tiff’s own testimony that while he was in the Army he could 
not have performed all of his Army duties and at the 
same time have performed all of the obligations of his 
contract. The plaintiff further testified that with the 
burden of his Army duties he could not have performed all 
of the obligations of his contract with defendant and at the 
same time have kept himself in good physical condition so 
as to play professional basketball at his best. 

The holding of the court was also based upon the 
uncontroverted testimony of Robert U. Foster that service¬ 
men, by the rules of the N.B.A., were not permitted to play 
in league games during the 1951-1952 Basketball Season 
when plaintiff was in the Army [JA 70]. 

ARGUMENT 
1. Mitigation of Damages 

Shortly after the Washington Capitals Basketball Team 
disbanded on January 10, 1951, plaintiff received an offer 
to play professional basketball for the Minneapolis Team 
in the N. B. A. This offer provided for a salary to be 
computed at the rate of $7,000 per season and pro rated 
over the balance of the 1950-1951 playing season. Although 
plaintiff testified that this offer was entirely satisfactory 
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to Mm in all respects except the amount of salary offered, 
he rejected this offer and did not seek any gainful employ¬ 
ment during the balance of the said basketball season. 

It is settled law that: 

On breach of a contract of employment for a specified 
term, it is generally held to be the duty of the employee 
to exercise ordinary diligence to procure other employ¬ 
ment of like character and thus reduce his damages. 
In a suit for the breach of such a contract, the employer 
may reduce recovery by so much as the employee 
earned or could, by the exercise of such diligence, have 
earned in such other employment in the interim be¬ 
tween the breach and the termination of the contract 
period. 15 Amer. Juris., Damages, Sec. 429. 

i 

So also it is said in 28 A.L.R. at page 736, in the course 
of an annotation on the aforesaid rule: 

The general rule is, of course, well settled that an 
employee who is wrongfully discharged cannot remain 
idle during the remainder of the contract period with¬ 
out any attempt to secure other employment, but is 
obliged to endeavor to secure such employment, in 
order to reduce the damages. 

And so again it is said in Comment Note: Duty to 
Mitigate Damages, 81 A.L.R. 282, at page 284: 

It is expected that, on the breach of a contract for 
personal services * # *, the party wronged will use 
reasonable efforts to obtain other employment, in 
order to minimize damages; and the amount which he 
earns in this manner, or which he might have earned 
had he acted reasonably, will be excluded in the assess¬ 
ment of damages for the wrongful discharge. 

No cases have been found in the District of Columbia 
courts which are directly in point, but Moses <& Sons v. 
Lockwood, 54 App. D.C. 115, 295 Fed. 936, is in keeping 
with the aforesaid rule as to duty to mitigate damages in 
employment contract cases, in its holding that: 
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Where a person’s right of property is invaded, it is 
his duty to do all reasonably within his power to 
reduce the damages. Damages which may be avoided 
by doing what an ordinarily prudent man would do 
are not the direct or natural consequence of the defend¬ 
ant’s wrong, since it is plaintiff’s option to suffer 
them. In such a situation the plaintiff is damaged, not 
by the defendant’s act, but his own negligence or in¬ 
difference to consequences. 

In Pasqual v. Owen (1950), 186 F. 2d 263, the court re¬ 
versed a judgment awarded to a major league baseball 
player on his counterclaim for breach of his employment 
contract, saying in part: 

Damages generally must be limited to compensation 
unless punitive damages are allowable, and it was 
defendant’s duty to exercise reasonable diligence to 
minimize the damages, and in no event should a party 
to a contract be permitted to profit by its breach. 
* * * In this connection we refer to the Texas case of 
Kramer v. Wolf Cigar Stores Co., supra, cited by 
defendant, wherein it is said: 

• * • it became his duty to use reasonable diligence 
to secure other employment for which he was fitted, 
and, in that case, the amount he should have earned 
in this way during the term of service should be the 
deduction. [99 Tex. 597, 91 S.W. 777]. 

It is settled, then, that where an employee is discharged 
in violation of an employment contract, the amount he 
earns, or could reasonably have earned, during the remain¬ 
der of the contract period, must be applied in mitigation 
and reduction of damages. Therefore, it is submitted, 
whatever damages plaintiff herein may have suffered by 
reason of the breach of his contract must be reduced by the 
amount offered him by the Minneapolis Basketball Club 
for the remainder of the basketball season of 1950-1951. 

Plaintiff in his brief has attempted to evade and avoid 
the general rule of the law as stated above by stating that 
defendant has not met the burden of proving that plaintiff 
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should have accepted the offer of the Minneapolis Team in 
mitigation of his damages. Defendant submits that the 
plaintiff’s own testimony adequately proves this affirmative 
defense. Plaintiff testified in open court that he had no 
objection to the offer made by the Minneapolis Basketball 
Team except as to price and again testified that the offer 
was entirely satisfactory except as to price. That plaintiff 
had no other objection to playing with the Minneapolis 
Basketball Team is shown by the fact that he joined the 
said team after his discharge from the Army and is still 
playing for it. Since plaintiff elected to sit idly by and 
do nothing for the balance of the 1950-1951 season, damages 
resulting from this idleness cannot be attributed to any 
purported breach of contract by the defendant. 

Plaintiff further relies on Griffin v. Brooklyn, 73 N.Y.S. 
864, to avoid his duty to minimize his damages. This case 
is readily distinguishable from the case at bar since it 
depends upon an entirely different factual situation. In 
Griffin v. Brooklyn, plaintiff, a professional baseball player, 
after breach of his employment contract, was offered an 
employment contract by another team for a period of time 
in excess of that covered by the breached contract. The 
court held that the plaintiff’s duty to minimize his damages 
did not require the signing of a contract at a lesser salary 
which extended beyond the period covered by the breached 
contract. In the instant case plaintiff was offered a con¬ 
tract for the balance of the 1950-1951 season which was the 


first year of plaintiff’s two-year contract with the defend¬ 
ant. This contract was rejected solely because of ; the 
lower salary offered and not because it altered or amended 
other provisions of plaintiff’s contract with defendant as 
he now contends. Plaintiff did not even attempt to 
ascertain whether the contract proposed by the Minne¬ 
apolis Team would alter or amend any of the other provi¬ 
sions contained in his original contract with defendant. 

Plaintiff lastly attempts to avoid his duty to minimize 
the damages resulting from his own idleness by stating 
that his acceptance of any offer made by the Minneapolis 






with defendant and thus have relieved defendant of any 
liability under its contract. It must be clearly borne in 
mind that the question of mitigation of damages only 
arises if plaintiff’s contract with defendant was not as¬ 
signed by defendant to the Minneapolis Basketball Team; 
and if defendant’s contract was not assigned to the Minne¬ 
apolis Club then there would be no privity of contract 
between the defendant, the plaintiff and the Minneapolis 
Basketball Team. In the absence of privity of contract 
there could be no possibility of any novation effecting plain¬ 
tiff’s rights against defendant. 

“In order to constitute a valid contract of novation 
there must be a previously valid obligation, extinguished 
by a new valid contract effected by substitution of the 
parties or of undertaking with the consent of all the 
parties ... all intending the same result.” 39 Am. Jur. 
258,124 A.L.R. 1498. 

Plaintiff in an effort to contravene the well established 
law governing novation has attempted to show that the 
N.B.A. is a vast and evil monopoly and that the N.B.A. 
and its member teams are really one legal entity. Plaintiff 
would even go one step further and say that the execution 
of a contract with Minneapolis was in fact the execution of 
a contract with the defendant thereby effecting a novation 
of plaintiff’s contract with defendant. This tenuous theory 
is irreconcilable with the facts of the instant case. The 
record fails to disclose any evidence which proves that the 
N.B.A. was a monopoly; on the contrary there is ample 
evidence of other professional basketball leagues such as 
the Basketball Association of America [JA 52] and the 
American Basketball Association [JA 67]. The record 
clearly shows that the Washington Capitals Basketball 
Team had resigned from the N.B.A. and thus was not a 
member of any such alleged monopoly. For these reasons 
there was no possibility of plaintiff’s acceptance of the 
Minneapolis offer constituting a novation of plaintiff’s 
contract with defendant. 
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II. Impossibility of Performance 

The trial court correctly ruled as a matter of law that 
it was impossible for the plaintiff to have fulfilled his 
contract during the 1951-1952 basketball season. This 
ruling is completely and finally sustained by the uncontra¬ 
dicted testimony of Robert U. Foster, as introduced at the 
time of the trial by the plaintiff, to the effect that the rules 
of the N.B.A. prohibited servicemen from playing in league 
games of the N.B.A. during the 1951-1952 basketball 
season. Plaintiff testified that throughout the 1951-1952 
basektball season he was in the Army stationed at Fort 
Meade, Maryland. 

This ruling of the trial court is amply supported on still 
another ground. Plaintiff’s contract with defendant recog¬ 
nizes that plaintiff “has exceptional and unique skill and 
ability as a basketball player; that his services to be 
rendered * * * are of a special, unusual and exceptional 
character” [JA 9]. The said contract also states that 
plaintiff’s physical condition is of the utmost importance 
and that the defendant can suspend plaintiff without pay 
“if, during the season, he fails to remain in good physical 
condition, unless such condition results directly from serv¬ 
ices rendered under this contract so as to make him, in the 
sole judgment of the Club’s physician unfit to play skilled 
basketball. It is mutually agreed that the Club shall have 
the right to suspend such player until such time as, in the 
sole judgment of the Club’s physician, the player is in 
sufficiently good physical condition to play skilled basket¬ 
ball * * # ” [JA 8]. This contract further states that it 
is a material breach thereof if the plaintiff does not “keep 
in good physical condition throughout the entire Season 
* * * give his best services as well as his loyalty to the 
Club # ” [JA 12]. 

Plaintiff testified that while stationed at Fort Meade 
throughout the entire 1951-1952 basketball season he was 
assigned to a special services company and his duties 
included taking care of and painting the field house, coach- 
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ing, organizing practice sessions for and playing on the 
Fort Meade Basketball Team, as well as guard duty, KP 
duty and other additional duties generally assigned to 
members of the Armed Forces. While stationed at Fort 
Meade, plaintiff’s normal working hours were from 7:30 
in the morning to 4:30 in the afternoon. His basketball 
schedule at Fort Meade consisted of approximately 40 
games, approximately one-third of which were played away 
from the base. Plaintiff coached the team and played in 
all of these games. 

The record is clear that teams in the N.B.A. played 
approximately three games a week and played every other 
team in the League an equal number of times, one-half of 
each team’s games being on its home court. Member 
teams of the N.B.A. normally held a training season prior 
to the beginning of League play and held practice sessions 
throughout the season whenever there was more than a 
one-day interval between league games. The N.B.A. was 
represented by teams in Philadelphia, New York, Boston, 
Minneapolis and Indianapolis. It was obviously impossible 
for plaintiff to have played in the above-named cities and 
have attended the necessary practice sessions with the 
team without having obtained a furlough from the Army. 
Such a furlough would of necessity have to have extended 
for virtually the entire basketball season from November 
until March. Plaintiff with commendable candor testified 
that it would have been impossible for him to have per¬ 
formed all of his Army duties and to have played in all 
of the Washington Capital’s basketball games during the 
1951-1952 basketball season and at the same time kept 
himself in good physical condition and to have performed 
at his best. Plaintiff further stated that he could not have 
engaged in all of the other activities specified in his contract 
with the Washington Capitals while he was stationed at 
Fort Meade. The trial court reached the only possible 
conclusion when it held as a matter of law that it was 
impossible under the circumstances as related above for 


the plaintiff to have performed the second year of his 
contract. ! 

i 

III. CONCLUSION 

For the reasons urged herein the rulings of the court 
below (a) that as a matter of law plaintiff was required 
to accept the offer of the Minneapolis Basketball Team for 
the balance of the 1950-1951 basketball season in mitigation 
of damages, and (b) that as a matter of law it was impos¬ 
sible for plaintiff to perform during the second year of his 
contract, should be sustained. 

Respectfully submitted, 

Edmund D. Campbell 
Benj. W. Dulany 
Attorneys for Appellee 
822 Southern Building 
Washington 5, D. C. ; 

Douglas, Obeab & Campbell 
Of Counsel 
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STATEMENT OF QUESTIONS PRESENTED 

1. Whether a professional basketball club is relieved of 
ist contractual liability for future salary to a player, after 
disbandment of the club and assignment of his contract to 
another club in the league, all pursuant to the by-laws of 
the league. 

2. Whether a professional basketball player made ade¬ 
quate demand for arbitration of a dispute with his em¬ 
ploying club, pursuant to the contract between the parties. 
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IN THE 


United States Court o! Appeals 

Foe The District op Columbia Circuit 


No. 12,193 


THE M. J. ULINE COMPANY, INC., Appellant 

I 

vs. 

RICHARD D. SCHNITTKER, Appellee 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a directed verdict and judgment 
of the United States District Court for the District of 
Columbia entered February 25, 1954, for the plaintiff, 
Richard D. Schnittker, against the defendant, The M. J. 
Uline Company in the sum of $3,006.95, with interest from 
March 1, 1951 (J.A. p. 19). Notice of appeal was filed on 
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March 11,1954. Jurisdiction of this Court is invoked under 
the Act of June 25, 1948, C646, 62 Stat. 929, 28 USCA P 
1291. 

STATEMENT OF POINTS 

1. The Court erred in denying motion of appellant, The 
M. J. Uline Company, for a directed verdict in its behalf. 

2. The Court erred in granting motion of appellee for a 
directed verdict in his behalf in the amount of $3,006.95. 

3. The Court erred in concluding as a matter of law that 
Appellant, The M. J. Uline Company, was not relieved of 
liability under its contract with appellee Schnittker when 
it resigned from the National Basketball Association and 
disbanded its basketball team, and thereafter appellee’s 
contract vested in the National Basketball Association and 
was assigned by said Association to the Minneapolis Bas¬ 
ketball Club. 

4. The Court erred in concluding as a matter of law that 
appellee had referred his dispute with appellant to the 
President of the National Basketball Association for arbi¬ 
tration. 


STATEMENT OF THE CASE 

This appeal involves the claim of appellee Richard D. 
Schnittker (hereinafter called plaintiff) for $17,871 rep¬ 
resenting the alleged balance due on a two year contract 
which provided for his employment as a professional bas¬ 
ketball player at an annual salary of $12,000 (J.A. 3 and 6). 
Said contract was made between the plaintiff and The M. J. 
Uline Compny (appellant), trading as the Washington Cap¬ 
itols Basketball Team (hereinafter called defendant) and 
covered the playing seasons 1950-1951 and 1951-1952 (J.A. 
6). Defendant resigned from the National Basketball As¬ 
sociation, the governing league body (hereinafter called 
N.B.A.), in January of 1951 and then disbanded its basket¬ 
ball team (J.A. 55). Defendant paid plaintiff $6,129.43 
for services rendered prior to the disbanding of the team 


3 


(J.A. 3). Pursuant to the By-laws and Constitution of 
N.B.A., which were incorporated by reference into plain¬ 
tiff’s contract, defendant after resigning from the N.B.A. 
assigned plaintiff’s contract to the N.B.A., which in 
turn assigned said contract to the Minneapolis Bas¬ 
ketball Team (J.A. 58, 59). Defendant contends; that 
pursuant to the terms of said contract, by-laws and con¬ 
stitution, plaintiff was legally bound to accept such assign¬ 
ments and that defendant was relieved of any further re¬ 
sponsibility under the contract after assigning it to N.B.A. 
(J.A. 76). Defendant further contends that plaintiff failed 
to avail himself of the mandatory arbitration provisions of 
his contract and that his claim is therefore barred (J.A. 

14). ; 

Plaintiff during February 1951 received an offer from 
the Minneapolis Basketball Club of the N.B.A. to play the 
balance of the 1950-1951 season at the rate of $7,000 per 
season. Although this offer was acceptable to plaintiff in 
every way except for the amount of the salary, he refused 
to accept this offer and did not play professional basket¬ 
ball prior to being drafted in the U.S. Army on March 29, 
1951 (J.A. 28, 41). 

The Court below disallowed plaintiff’s claim for compen¬ 
sation for the second year of his contract on the ground 
that he had been drafted in the Army and was unable to 
perform (J.A. 77). The court below allowed as a set-off 
against plaintiff’s claim the salary offered him by the Min¬ 
neapolis Ball Club for the balance of the first year of his 
contract by way of mitigation of damages (J.A. 77, 78). 
The court directed a verdict for plaintiff in the sum of 
$3,006.95. Defendant contends that this was error. Both 
plaintiff and defendant appeal (J.A. 19). 

The M. J. Uline Company, trading as the Washington 
Capitols, held a franchise in the National Basketball Asso¬ 
ciation (J.A. 52, 54). Their player contract with Schnittker 
provided for the employment of the plaintiff for the bas¬ 
ketball seasons 1950-1951 and 1951-1952 at an annual sal- 
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ary of $12,000 payable in twelve equal semi-monthly in¬ 
stallments beginning on November 15th of each season, with 
any unpaid balance of said annual salary due at the conclu¬ 
sion of the playing season (J.A. 6). Pursuant to said con¬ 
tract plaintiff agreed that the defendant had the right to 
sell, assign and transfer his contract, and that he would ac¬ 
cept any such assignment (J.A. 9). Plaintiff’s employment 
contract provided that in case of dispute between the player 
and the Club (The Washington Capitols) the same would 
be referred to the president of N.B.A. as arbiter and the de¬ 
cision of the president would be accepted by all parties as 
final, and further provided that such dispute or claim by 
either party against the other had to be presented to the 
president within one year from the date it arose (J.A. 14). 
The parties to said employment contract agreed to be le¬ 
gally bound by the Constitution and By-laws of the N.B.A. 
and all of the terms and provisions thereof, and agreed that 
said contract was to be interpreted in accordance with the 
law in force in the District of Columbia (J.A. 14). The 
plaintiff recognized in said contract that his participation 
in basketball out of season might result in injury to him 
(J.A. 10). 

Plaintiff Schnittker joined the Washington Capitols 
Basketball Team for the training season prior to the 1950- 
1951 season and performed all of the duties required by 
the employment contract until January 8, 1951. Plaintiff 
was paid his salary in the amount of $6,129.43 on account 
of said employment contract prior to January 8 of 1951. 
Approximately a week to ten days, prior to January 8,1951, 
defendant in strict conformity with the By-laws and Consti¬ 
tution of N.B.A., notified the N.B.A. that it was resigning 
from the Association and its resignation was duly accepted 
(J.A. 54-55). After acceptance of said resignation de¬ 
fendant informed plaintiff Schnittker that it was disband¬ 
ing its team. Plaintiff, with other team players, played 
one professional game on January 9, 1951, without com¬ 
pensation in hope of attracting a new sponsor; on Janu¬ 
ary 10,1951, the team actually disbanded (J.A. 58). After 
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resigning from the Association, defendant, in strict con¬ 
formity with the By-laws and Constitution of N.B.A., as¬ 
signed all of its player contracts to the N.B.A., and the 
N.B.A. having thus acquired title to said contracts sold 
them to the remaining teams in the N.B.A. and no part of 
the purchase price of these contracts accrued to the bene¬ 
fit of the defendant (J.A. 58-60). Plaintiff’s contract was 
sold by the N.B.A. to the Minneapolis Basketball Club with 
whom plaintiff is still under contract and for whom he is 
still playing professional basketball (J.A. 58, 41). 

The relevant By-laws governing the aforesaid transac¬ 
tions provide that any Club can terminate its membership 
in N.B.A. by having its resignation duly accepted (By-law 
36a, J.A. 74) and that when a club terminates its member¬ 
ship and disbands, title to all player contracts vests in the 
Association to be disposed of by said Association (By-law 
86, J.A. 76). The By-laws further provide in detail the 
manner of apportioning the salary of any player whose 
contract is assigned and the responsibility of the assignee 
club for the salary of the player assigned (By-law 61, J.A. 
76). 

Plaintiff, shortly after the Washington Capitols Basket¬ 
ball Team disbanded, learned that the Minneapolis team 
of the N.B.A. had acquired his contract and during Janu¬ 
ary of 1951 he received an offer to play professional bas¬ 
ketball for the Minneapolis team at the rate of $7,000 per 
season for the balance of the 1950-1951 playing season (J.A. 
41). This offer was entirely satisfactory to plaintiff in 
all respects except the amount of salary offered (J.A. 41). 
Plaintiff rejected this offer and did not play any profes¬ 
sional basketball during the balance of the 1950-1951 season 
(J.A. 41). The Fort Wayne team in the N.B.A. expressed 
the desire to have plaintiff play for them and stated that 
they would honor in full the terms of his contract. This 
team was prohibited from obtaining plaintiff’s services 
because his contract had been sold and assigned by the 
N.B.A. to the Minneapolis team (J.A. 64-66). 
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Shortly after the termination of the 1950-1951 basket¬ 
ball season, plaintiff was drafted in the Army and stationed 
at Fort Meade, Maryland (J.A. 29). He remained at Fort 
Meade during the entire 1951-1952 basketball season. Plain¬ 
tiff while at Fort Meade was assigned to a “special serv¬ 
ices company’’ and his duties included taking care of and 
painting the field house and coaching, organizing practice 
sessions for and playing on the Fort Meade Basketball 
Team. During this entire time he lived off the post and 
except for guard duty, KP duty and other additional duties 
his working hours were 7:30 in the morning until 4:30 in 
the afternoon. During this 1951-1952 basketball season 
plaintiff coached the Fort Meade basketball team through¬ 
out their entire schedule of approximately forty games and 
also played in these games. Approximately one-third of 
the games played by the Fort Meade team were played 
away from the base (J.A. 29-30, 36-37). 

While stationed at Fort Meade plaintiff played profes¬ 
sional basketball for a minor league team in the American 
Basketball Association. Before he could participate in 
any of these games he had to obtain the consent of the 
N.B.A. and the Minneapolis team which owned his contract. 
The Minneapolis team consented to his playing in the minor 
league only if he signed no contract and played pursuant 
to a verbal agreement and on a per game basis (J.A. 67). 

The normal playing season in the N.B.A. began in early 
November and ended in early March of the following year 
(J.A. 36 and 29). Each team in the N.B.A. played approxi¬ 
mately three league games a week and played every other 
team an equal number of times. Each team played one 
half of its games on its home court and the other half of 
its games at the home court of the other teams in the N.B.A. 
(J.A. 38-39). 

While they were members of the N.B.A. The Washington 
Capitols had a training season prior to the beginning of 
league play at which all members of the team were required 
to be present, and during the regular league season the 
team held practice sessions whenever there was more than 
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a one-day interval between league games (J.A. 37). The 
Capitols traveled by train to play league representatives 
in Philadelphia, New York, Boston, Minneapolis and Indi¬ 
anapolis (J.A. 37). It was impossible for plaintiff to have 
played in Minneapolis while he was stationed at Fort Meade 
unless he obtained a furlough from the Army for each game 
(J.A. 38). It was also impossible for him to have per¬ 
formed all of his Army duties and have played in all of 
the Washington Capitols basketball games in the 1951- 
1952 season, and at the same time have kept himself in good 
physical condition and have played his best (J.A. 39-40). 
Plaintiff could not have engaged in the promotional activi¬ 
ties assigned him by the Washington Capitols while he was 
stationed at Fort Meade (J.A. 40). 

On February 14, 1951,” approximately one month after 
the Washington Capitols disbanded, plaintiff received by 
telegram an inquiry from Mr. Podoloff, president of the 
N.B.A., as to his draft status. Plaintiff’s attorney, J. 
Reese Dill, sent a telegram in answer to this inquiry stating 
that plaintiff was not in the Armed Services and had not 
been ordered to report for induction. This telegram also 
stated that plaintiff was ready to report to any member of 
the N.B.A. which would honor the obligations of his con¬ 
tract and insisted upon payment to plaintiff of the obliga¬ 
tions of his contract. Said telegram requested information 
as to who would pay the amounts due plaintiff under his 
contract and when said amounts would be paid (J.A. 71). 
Neither plaintiff nor his attorney ever received any reply 
to this telegram. 


SUMMARY OF ARGUMENT 

1. Plaintiff’s employment contract with defendant speci¬ 
fies at H 21 that the parties thereto are legally bound by 
the Constitution and By-laws of the National Basketball 
Association (J.A. 14). By-law 26 provides that the Wash¬ 
ington Capitols could resign from the Association by “its 
resignation duly accepted.” By-law 86 provides that in the 
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event the Washington Capitols lost its membership in the 
National Basketball Association that “title to the contracts 
of said players shall thereby vest in the Association to be 
disposed of in snch a manner as the Board of Governors 
may determine.” (J.A. 76) By-law 61 states, “In the event 
that the contract of a player is transferred by one club to 
another the salary of the player shall be apportioned on 
a per diem basis * • *. The assignee club is to be respon¬ 
sible for the salary of the player from the date [of transfer] 
to the conclusion of the season. The assignee club shall 
assume all the obligations of the assignor club which shall 
appear on the player’s contract as though the contract 
had been originally entered into by it with the player.” 
(J.A. 76) Paragraph 10 of plaintiff’s contract with de¬ 
fendant provides in part, “It is'mutuallv agreed that the 
Club shall have the right to sell, exchange, assign and trans¬ 
fer this contract # * • and the player agrees to accept such 
assignment and to faithfully perform and carry out this 
contract with the same force and effect as if it had been 
entered into by the player with the assignee club * * 
(J.A. 9) 

Defendant’s actions in resigning from the N.B.A., dis¬ 
banding its Club, assigning or causing a reversion of, all 
player contracts to the Association and the selling and as¬ 
signing by the Association of plaintiff’s contract to Minne¬ 
apolis Basketball Club are all pursuant to express provi¬ 
sions of plaintiff’s contract and the By-laws and Consti¬ 
tution of N.B.A. Plaintiff agreed in his contract to ac¬ 
cept assignment to Minneapolis Club and by the terms of 
By-law 61 defendant is relieved of any further liability 
under his contract. 

2. Plaintiff’s contract at 20 states, “In case of dis¬ 
pute between the player and the Club, the same shall be 
referred to the President of the Association as an arbi¬ 
trator, and his decision shall be accepted by all parties as 
final; and the Club and the player agree that any such 
dispute, or any claim or complaint by either party against 
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the other, shall be presented to the President within one 
year from the date it arose (J.A. 14). 

This arbitration provision is binding upon plaintiff and 
is a valid condition precedent to plaintiff bringing this ac¬ 
tion. 

The telegram sent by plaintiff’s counsel to the President 
of the N.B.A. in response to any inquiry as to plaintiff’s 
draft status cannot be construed as a demand for arbitra¬ 
tion. Plaintiff made no demand for arbitration within the 
one year period designated in ft 20 of his contract and his 
claim as set forth in this action is therefore barred. 

ARGUMENT 

I. Pursuant to the Terms of Plaintiff's Contract Defendant 
Was Relieved of Further Responsibility Under said Con¬ 
tract When It Assigned Plaintiff's Contract to the NBA 
Which in Turn Assigned It to the Minneapolis Basketball 
Club. 

Defendant, The M. J. Uline Company, admits that under 
general rules of law a contract for personal services is 
unassignable. The contract in question, however, contains 
an express provision at ft 10 thereof which gives to the de¬ 
fendant the right to assign plaintiff’s contract. The in¬ 
tention of the parties is clearly set forth and such a pro¬ 
vision is controlling in this action: 

“The parties to a contract, even though otherwise 
not assignable, may render it assignable by incorpo¬ 
rating a provision to the effect that it shall be binding 
on and inure to the benefit of the assigns of the respec¬ 
tive parties.” 6 C.J.S. p. 1072. See also 4 Am. Jur. p. 
236. Ocean Accident & Guarantee Corporation v. 
Southwestern Bell Telephone Co., 100 F. (2d) 441, cert, 
denied 306 U.S. 658, 83 L. Ed. 1056, 59 S. Ct. 775. 

Defendant also admits that under general rules of law 
a party to a contract may not relieve himself of liability 
by assigning the contract. Again, the contract contains an 
express provision which provides for the division of lia¬ 
bility between the assignor and assignee of a player’s con¬ 
tract. By-law 61 of the Constitution and By-laws of the 
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N.B.A., having been incorporated by reference into plain¬ 
tiff’s contract pursuant to the terms of IT21 thereof, states: 

1 ‘61. In the event that the contract of a player is 
transferred by one club to another the salary of the 
player shall be proportioned on a per diem basis, the 
entire salary to be divided by the number of days in 
the schedule season of the Association not of the in¬ 
dividual team participants in the transaction. The as¬ 
signor club is to pay the salary on a per diem basis 
from the date of the first day of the schedule season 
to the date of execution of the transfer agreement. The 
assignee club is to be responsible for the salary of the 
player from the date following to the conclusions of the 
season. The assignee club shall assume all the obliga¬ 
tions of the assignor club which shall appear on the 
player’s contract as though the contract had been orig¬ 
inally entered into by it with the player and shall not 
be liable for any other provision unless there is writ¬ 
ten evidence of the fact that the assignee club is aware 
of and has agreed to assume the same.” 

Plaintiff contends that By-law 61 would be applicable 
only if his contract had been assigned directly from the 
defendant to the Minneapolis Basketball Club and would 
not be applicable to the assignment of his contract to the 
Minneapolis Club were title to the contract passed through 
the conduit of the N.B.A. 

Contracts for the services of professional athletes are 
of necessity vastly different from other personal service 
contracts and the terms and provisions thereof must be 
construed in the light of the effective and practical manage¬ 
ment of the sport in question. It is obvious to anyone who 
has even a passing knowledge of professional sports that 
the various leagues, and the teams which comprise these 
leagues, could not operate efficiently and survive unless 
all player contracts were readily assignable. It is equally 
necessary that the assignee club become solely liable for 
the assigned player’s contract. If every assignment in the 
form of a “trade” resulted in both teams being responsible 
for the salaries of all players involved in the “trade”, then 
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the free assigning of contracts and the free trading of 
players would be greatly restricted to the detriment of the 
sport involved. The defendant submits that the obvious 
purpose behind the adoption of By-law 61 is to stimulate 
the free assignment of contracts and thus promote the 
efficient management and operation of the Basketball Asso¬ 
ciation. This By-law would thus govern and control any 
assignments between the teams comprising the Association 
whether made directly or through the conduit of the N.B.A. 

The defendant could have assigned all of its player con¬ 
tracts to other clubs prior to tendering its resignation 
and would have realized a substantial amount of money 
from such assignments. The Fort Wayne team was anxious 
to obtain plaintiff’s contract and would have honored all 
of its terms and provisions. In fairness to the N.B.A., 
however, defendant did not sell and assign its player con¬ 
tracts to other teams before resigning but turned over all 
its contracts to the N.B.A. after resigning. The N.B.A. was 
then in a position to sell plaintiff’s contract to the remain¬ 
ing league teams giving the team with the lowest league 
standing the first choice of defendant’s player contracts. 
This enabled the Association to equalize the various teams 
and make for a closer championship race and a more suc¬ 
cessful season financially for all of the remaining league 
teams. It cannot be logically argued that the assignment 
of plaintiff’s contract to the Minneapolis Club in further¬ 
ance of the general welfare of the Association prevented 
defendant from being entitled to the benefits and protec¬ 
tion of By-law 61. 

There can be no doubt that plaintiff’s contract was in fact 
assigned to the Minneapolis team. All player contracts 
vested in the Association to be disposed of as the Board 
of Governors determined (see By-law 86) and plaintiff 
does not even contend that the Association took no action 
with regard to these contracts. Plaintiff’s contract was sold 
and assigned to the Minneapolis team and no portion of 
the purchase price thereof accrued to the defendant (J.A. 
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64). The officials of the Minneapolis team stated that 
plaintiff would play for their team or would not play at all 
(J.A. 66). The Fort Wayne team was anxious to obtain 
plaintiff’s contract but could not obtain it without buying* 
said contract from Minneapolis (J.A. 66). When plaintiff 
wished to play minor league basketball during the basket¬ 
ball season 1951-1952, it was necessary to obtain the prior 
consent of the Minneapolis basketball team (J.A. 67). 

The Minneapolis team dictated the terms upon which plain¬ 
tiff could play such minor league ball, namely, that he could 
not sign any written contract but could only play pursuant 
to a verbal contract and be paid on a “per diem” basis 
(J.A. 67). As soon as plaintiff left the Service, he joined 
the Minneapolis Basketball Club and has been playing with 
said club throughout the 1953-1954 basketball season (J.A. 
41). All of these facts substantiate defendant’s position 
that the Minneapolis Basketball Club was the assignee of 
plaintiff’s contract. 

In the actual language of By-law 61, “the contract of 
[plaintiff] was transferred by one Club [defendant] to an¬ 
other.” There is no language in this By-law which would 
restrict its application to the transfer of a player contract 
from one club directly to another rather than through the 
conduit of the N.B.A. In light of the obvious purpose of 
adopting this By-law it should properly be applied to the 
assignment between two clubs which passed through an 
intermediary, the N.B.A. The purpose of having title to 
plaintiff’s contract pass through the N.B.A. was merely to 
allow the Board of Governors to dictate which teams would 
be assignees of defendant’s player contracts. This operated 
to the detriment of the defendant who was unable to realize 
the normal purchase price of its player contracts and to 
the advantage of all of the remaining clubs in the league in 
making a more balanced league and financially successful 
season. It is certainly inequitable to construe the by-laws 
of the N.B.A. so as to further penalize the defendant by 
holding it responsible for plaintiff’s contract and in effect 
unjustly enriching the Minneapolis Basketball Club, which 
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is the assignee of plaintiff’s contracts and has not per¬ 
formed its contractual obligations. 

i 

II. The Mandatory Arbitration Provisions Contained in Plain* 
tiff's Contract Are Valid and Binding Conditions Prece¬ 
dent to the Filing of This Action, and the Telegram Sent 
by Plaintiff's Counsel to the N3.A. in Response to an In¬ 
quiry as to Plaintiff's Draft Status Did Not Constitute a 
Demand for Arbitration. 

Defendant admits that by the weight of authority a man¬ 
datory arbitration provision contained in a contract can¬ 
not oust the jurisdiction of the Court and bar an action on 
said contract. Defendant contends that the arbitration pro¬ 
vision in plaintiff’s contract constitutes a valid exception 
to the general rule stated above, and plaintiff, during the 
trial of this case, did not question the validity of the man¬ 
datory arbitration provision. 

The employment contract of a professional athlete is 
unusual in that it is effective and binding on not only the 
parties thereto but also on the governing league body, as 
well as the remaining teams in the league. The terms of 
such a contract cover its assignability and the rights and 
obligations of a player as well as the assignor and assignee 
of a contract. The mandatory arbitration provision has 
special significance in such a contract, as the various teams 
in the N.B.A. are located in different states and in different 
jurisdictions. The only effective way in which the N.B.A. 
can control and govern its own affairs is to establish itself 
as the sole arbiter of disputes arising between league teams 
and disputes arising between individual players and the 
various teams. Only the league can effectively exercise jur¬ 
isdiction over all of the players and the member teams. The 
instant case is a striking example of this fact. Defendant is 
unable to join the Minneapolis Basketball Club as a third 
party defendant in this action. The governing league body 
is the only forum where all of the relevant facts pertaining 
to the assignment of plaintiff’s contract could be adequate¬ 
ly developed and where all of the parties in interest could 
be effectively joined. This fact was patently clear to the 


14 


parties to plaintiff’s contract and they should be bound 
by the terms of the mandatory arbitration provision con¬ 
tained therein. 

Plaintiff asserts that the telegram sent by his attorney on 
February 14, 1951 to Morris Podoloff, president of the 
N.B.A. in response to an inquiry as to plaintiff’s draft 
status constituted a demand for arbitration. A reading of 
the telegram shows that this contention is far-fetched and 
erroneous. The telegram (J.A. 71) does not set forth any 
demand for arbitration and does not in fact even mention 
the word ‘ 1 arbitration”. Had this telegram been sent by a 
layman the Court would be justified in interpreting it liber¬ 
ally; but this telegram was sent by a skilled attorney who 
had negotiated plaintiff’s contract and was thoroughly 
familiar •with all of its terms and conditions. Under these 
circumstances there can be no doubt that the telegram was 
never intended as a demand for arbitration and did not in 
fact make such a demand. 

Since paragraph 20 of plaintiff’s contract states that 
demand for arbitration must be made within one year from 
the date the dispute arose and since to this date no demand 
for arbitration has ever been made, any action on plaintiff’s 
contract should be barred. 

CONCLUSION 

For the reasons urged herein the judgment of the Court 
below should be reversed and The M. J. Uline Company 
granted a directed verdict in its behalf. 

Respectfully submitted, 
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